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lawful and shall subject the owner or the operator
of said facility to a penalty of $200.00 per day
during the continuance of the violation. The city
shall have the right to remove each noncomplying
facility after the passage of ten days following the
date of noncompliance and shall have the right to
institute a civil suit for damages, costs of removal
and restoration, and attorney fees against the
owner or the operator of said noncomplying facil-
ity. The existence of any penalty and costs levied
against an owner or an operator of a facility shall
serve as a bar to the future issuance, to the owner

or the operator, of a permit provided by this -

article until all such penalties and costs are paid
in full.
(Ord. No. 91-1157, § 1, 8-14-91)

Secs. 40-301-—-40-310. Reserved.

ARTICLE XII. SPECIAL RACING EVENTS

Sec. 40-311. Nature of the events and defini-
tions.

The city council desires that there be an oppor-
tunity to hold special racing events in the city and
to encourage and facilitate the promotion of such
events upon such terms and conditions as the city
council may approve by written agreement.
(Ord. No. 97-1055, § 2, 9-3-97)

Sec. 40-312. Definitions.

As used in this article, the following words and
terms shall have the meanings herein ascribed,
unless the context of their use clearly indicates
another meaning:

Promoter shall mean the person principally
responsible for holding the special racing event
and who is authorized to enter into a written
agreement with the city regarding the conduct of
the special racing event and setting forth the
responsibilities of the parties.

Racecourse area shall mean the property within
a perimeter to be defined by written agreement
between the promoter and the city that contains
the track or racecourse and the structures and
facilities necessary for the conduct of the special
racing event.
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Sanctioning body shall mean a statewide, na-
tional or international organization that regu-
larly engages in the governance, supervision or
sanctioning of any form of auto racing.

Special racing event shall mean an auto race or
races held within a consecutive period of time
specified by written agreement between the pro-
moter and the city and that is held under the
auspices or with the approval of a sanctioning
body.

(Ord. No. 97-1055, § 2, 9-3-97)

Sec. 40-313. Terms for conducting special
racing events.

(a) Notwithstanding any ordinance, code, rule
or regulation of the city to the contrary, a special
racing event may occupy and utilize the race-
course area and any public property, facilities or
structures therein for purposes of conducting the
special racing event for a temporary period and
under such terms and conditions as may be spec-
ified in one or more written agreements between
the promoter and the city. Such terms and condi-
tions may authorize, without limitation, charging
of admission to race events, sale of food, bever-
ages or merchandise, street improvements or al-
terations, temporary removal or alteration of struc-
tures within the racecourse area, temporary
construction of fences, viewing stands, signage,
concession structures, storage or maintenance
structures or any other structure, service or facil-
ity reasonably necessary to promote and conduct
the special racing event. This subsection shall not
be construed to prohibit the inclusion in such an
agreement of interested parties other than the
promoter and the city or to prohibit other agree-
ments between any parties relating to the special
racing event, provided that no provision of any
such agreement shall conflict with any provision
of this article.

(b) Any structure or facility for storing or dis-
pensing fuel or other potentially dangerous mate-
rials, any temporary electrical service equipment
or facility utilized in the special racing event
and/or any temporary structures such as viewing
stands, booths, decks, barriers, towers or poles
shall be subject to inspection and approval by
both the building official and the fire marshal or

-
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their authorized inspectors but otherwise shall
not be subject to the city's ordinances, codes, rules
or regulations.

(c) Upon written permission of the traffic en-
gineer, a portion of the street and sidewalk rights-
of-way may be temporarily obstructed for a period
not to exceed 60 consecutive days preceding the
special racing event and for no more than 15 days
after the special racing event. The approval shall
be limited to rights-of-way within the racecourse
area or rights-of-way adjacent to the racecourse
area whose partial temporary obstruction is re-
quired for safety or traffic reasons and shall be
limited to the minimum period and the minimum
portion of right-of-way necessary to reasonably
accommodate setting up, conducting and disman-
tling the special racing event and its facilities,
and shall be given only to the extent that the
traffic engineer determines that the proposal will
not pose an undue hazard to vehicles and pedes-
trian travel by the public.

(d) Upon written permission of the traffic en-
gineer, street and sidewalk rights-of-way may be
temporarily closed for a period not to exceed five
consecutive days preceding the special racing
event and for a reasonable period during and
after the special racing event, provided, that the
total period involving street closure shall not
exceed 15 consecutive days. The approval shall be
limited to rights-of-way within the racecourse
area or rights-of-way adjacent to the racecourse
area whose temporary closure is required for
safety or traffic reasons and shall be limited to the
minimum period and the minimum portion of
right-of-way necessary to reasonably accommo-
date setting up, conducting and dismantling the
special racing event and its facilities, and shall be
given only to the extent that the traffic engineer
determines that the proposal will not pose an
undue hazard to vehicles and pedestrian travel by
the public.

(Ord. No. 97-1055, § 2, 9-3-97)

Sec. 40-314. City parking facilities.

Notwithstanding the charges established in
chapter 12 of this Code for the use of parking
facilities operated or managed by the convention
and entertainment facilities department, the con-
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vention and entertainment facilities department
director is authorized to impose fees that are
based upon market conditions during a special
racing event. Alternatively, the said director may
lease any portion of the parking facilities to the
promoter as authorized by section 40-313(a) of
this Code and may allow the promoter to impose
fees for the parking that are approved by the
convention and entertainment facilities director.
(Ord. No. 97-1055, § 2, 9-3-97)

Secs. 40-315—-40-330. Reserved.

ARTICLE XIV. GRANT OF PRIVILEGES
TO TELECOMMUNICATIONS PROVIDERS
TO PLACE TELECOMMUNICATIONS
FACILITIES ACROSS, ALONG OR UNDER
PUBLIC WAYS

Sec. 40-331. Definitions.

As used in this article, the following words and
terms shall have the meanings provided below,
unless the context of their usage clearly indicates
another meaning:

Access line means a unit of measurement rep-
resenting (1) each switched transmission path of
the transmission media within the public way
extended to the end-user customer's premises
network interface within the city that allows
delivery of services within the city; (2) each ter-
mination point or points of a non-switched tele-
phone or other circuit consisting of transmission
media connecting specific locations identified by,
and provided to, the end-user for delivery of
non-switched services within the city; or (3) each
loop provided to any person used for the provision
of services. Interoffice transport and other trans-
mission media that do not terminate at an end-
use customer's network interface device are not
access lines that would be separately identified
and counted.

Cable services shall have the meaning defined
for such term in the Cable Communications Pol-
icy Act of 1984, as amended.

City engineer means the city engineer for the
city or a designee thereof.
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Director means the director of the city's depart-
ment of finance and administration, or another
person such director may designate.

Director of public works and engineering means
the director of the city's public works and engi-
neering department, or its successor department,
including the director's designee.

Grantee means the grantee under a right-of-
way ordinance.

Line fee means the fees provided for payment
by a grantee as provided in this article.

Network facilities means conduits, ducts, man-
holes, vaults, tanks, towers, wave guides, optic
fiber, microwave, dishes, and any associated con-
verters, electrical lines, communications lines,
transmission lines, cables, wires, amplifiers,
switches, utility equipment, or other such object,
device or facilities, including attachments and
encasements containing such facilities, whether
underground or overhead, which are designed,
installed and constructed within the public way
for the purpose of producing, receiving, amplify-
ing, switching, transmitting or distributing audio,
video, or other form of electronic or optical signals

to or from customers, subscribers or locations

within city limits of the city in providing services.
Network facilities do not include such facilities to
the extent that they are solely used to provide
cable services or security monitoring.

Public way means property of the city and/or
public grounds or public street rights-of-way lo-
cated in the city; including the entire area be-
tween the boundary lines of every way (including
but not limited to roads, streets, alleys, highways,
boulevards, bridges, tunnels or similar thorough-
fares, and public utility easements) held by the
city, whether acquired by purchase, grant, or
dedication and acceptance by the city, or that has
been opened to the use of the public for purposes
of vehicular travel; and shall include any desig-
nated state or federal highway or road or any
designated county road under the administrative
control of the city for maintenance, repair, or
vehicular traffic control purposes. The term pub-
lic way shall also include the entire area within
the boundary lines of every stream, lake, river,
bayou, creek, ditch or other body or course of
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water that is owned by the city, dedicated to or
open to the use of the public, or maintained by the
city.

Right-of-way ordinance means an ordinance
adopted pursuant to this article granting a tele-
communications provider authority to make use
of the public ways as provided therein.

Services means telecommunication services pro-
vided by a grantee through its network facilities, .
excluding cable services, but including without
limitation (a) access lines provided to end users or
to other telecommunications companies for the
purpose of voice, data or non-cable video trans-
mission; (b) the provision of non-switched tele-
phone circuits consisting of transmission media
connecting specific locations identified by, and
provided to, the end-user for delivery of non-
switched services within the city; (c¢) the provision
of switched access lines for the distribution of
voice, data and non-cable video transmission; or
(d) any other telecommunication services autho-
rized by State or Federal law.

" Private or commercial purposes means any
purposes, other than public purposes.

Telecommunications provider means a person
who offers services to customers through network
facilities located in the public ways.

(Ord. No. 98-593, § 1, 7-22-98)

Sec. 40-332. Declaration of policy.

(a) The policy of the city regarding granting
the right to any person to lay, construct, operate,
lease or make any use whatsoever of any network
facility for private or commercial purposes, across,
along, over, above or under any public way within
the city is stated in this article. Except as other-
wise specifically provided, this article shall be
administered by the director.

(b) It is not the policy or intention of this
article to prohibit, regulate, license or franchise
the provision of any services within the city, and
no provision of this article shall be so construed;
any terms or conditions contained in this article
or any right-of-way ordinance relate to the rights
of a person to make use of the public ways, not in
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limitation of any rights granted by the Texas
Public Utility Commission, the Federal Commu-
nications Commission, or their successors.

(Ord. No. 98-593, § 1, 7-22-98)

Sec. 40-333. Rights to be granted by ordi-
nance.

As provided by section 17 of article II of the city
charter, the rights referred to in section 40-334 of
this Code shall only be granted by ordinance
passed in the manner, with the formalities and
subject to all of the terms and conditions stated in
that section of the charter.

(Ord. No. 98-593, § 1, 7-22-98)

Sec. 40-334. Network facilities required to
be authorized.

(a) It shall be unlawful for any person to lay,
construct, operate, offer for lease or make avail-
able for any use whatsoever of any network facil-
ities across, along, over, above, or under any
public way within the limits of the city for any
private or commercial purpose unless the right to
do so has been granted to such person by a
right-of-way ordinance in accordance with this
article.

(b) A person desiring a right-of-way ordinance
shall make written application upon a form pro-
mulgated by the director. The applicant shall set
forth upon the application a detailed description
of existing or proposed network facilities, along
with the proposed number of linear feet and
location thereof, the nature of the business or use
to be transacted in the public way and such other
information as may be required by the director,
under the charter or any other city ordinance, to
determine the advisability of granting a right-of-
way ordinance and to establish the capacity of the
applicant to meet its financial or other obligations
thereunder.

(c) A right-of-way ordinance shall authorize
the specific use that the grantee shall be permit-
ted to make of the public ways. No facility shall be
located, or made use of, in any public way in a
manner not expressly stated in the right-of-way
ordinance. No right-of-way ordinance shall be
construed to grant access to city land owned in fee
simple, other than streets or thoroughfares, un-
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less specifically included therein. No grantee shall
make any use of a public way or allow any other
person to make use of the grantee's network
facilities in a public way, that is not stated in the
grantee's right-of-way ordinance. A grantee shall
not permit any other person to make use of the
grantee's network facilities in the public ways
without demonstration that the person is autho-
rized to make the contemplated use by any re-
quired right-of-way ordinance duly granted pur-
suant to this section by the city and that the
person holds a permit for the construction issued
in accordance with this article. Notwithstanding
the foregoing, a right-of-way ordinance is not
required for any person engaging solely in resale
of a grantee's services or the provision of service
by unbundled network elements obtained from a
grantee, provided that the applicable right-of-way
ordinance covers the network facilities involved
and the person does not own or operate any
network facilities in the public ways.

(d) This article shall not apply to any telecom-
munications provider already specifically fran-
chised by the city on the effective date of this
ordinance; provided that upon the termination of
such franchise, the telecommunications provider
shall be subject hereto in the same manner as any
other telecommunications provider. In addition,
nothing in this article shall be construed to dimin-
ish the right or ability of the city to require any
other user of the public ways to secure appropri-
ate city authorization, including without limita-
tion cable services providers, or security monitor-
ing services.

(Ord. No. 98-593, § 1, 7-22-98)

Sec. 40-335. Right-of-way ordinance fees.

(a) Statement of policy. The compensation to be
paid under any right-of-way ordinance in which
the grantee provides access lines shall be deter-
mined under this section. Each year, the director
shall determine the total annual amount of com-
pensation payable cumulatively from all such
grantees, based on the total number of linear feet
of public ways occupied by telecommunications
providers that have facilities in the public ways
within the city, then convert the amount into
monthly line fees payable by each grantee as
provided in this section. The compensation to be
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paid by grantees not providing any access lines
are not covered by this section and shall be
determined by the director and approved by ordi-
nance by city council, in accordance with applica-
ble law in a competitively neutral manner.

(b) Total annual amount of compensation pay-
able. The total annual amount of compensation
payable by all grantees cumulatively shall be
based on the total number of linear feet of the
public way occupied by all telecommunications
providers within the corporate limits of the city
multiplied by an amount per linear foot. The
amount per linear foot shall be: $1.18 for the
12-month period beginning October 1, 1998; $1.32
for the 12-month period beginning October 1,
1999; $1.46 for the 12-month period beginning
October 1, 2000; and $1.60 for the 12-month
period beginning October 1, 2001. For the 12-
month period beginning October 1, 2002, and
each subsequent 12-month period thereafter, the
amount per linear foot shall be adjusted by mul-
tiplying the linear foot rate for the period begin-
ning October 1, 2001, by a growth factor. The
growth factor shall be calculated by dividing the
Consumer Price Index for All Urban Consumers
(U.S. City Average, all items) (CPI-U) for the
month of March immediately preceding the anni-
versary of the effective date of this ordinance by
the CPI-U in effect for the month of March 2002.

(1) No later than August 1 of each year, each
grantee shall file with the city secretary,
on a form promulgated by the director, the
total number of linear feet of public way
which it occupied within the city as of
June 30 of the previous year.

(2) If the number of linear feet related to a
grantee cannot be precisely determined,
the director will determine a reasonable
method of estimating the number of lin-
ear feet and that method shall be delin-
eated in the grantee's right-of-way ordi-
nance. The information required by the
right-of-way ordinance to derive the esti-
mate shall be filed with the city secretary
no later than August 1 of each year.

(c) Monthly line fees. Each grantee shall remit
to the city the total annual amount of compensa-
tion payable pursuant to a line fee for each access
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line activated at month-end for use by an end use
customer of the grantee or activated for the end
use customer of another person that uses the
grantee's network facilities for the provision of
telephone or other service located within the city;
provided that grantees shall not be obligated to
pay the city for any access lines for which reve-
nues remain uncollectible.

(1) For the 12-month period beginning Octo-
ber 1, 1998, monthly line fees shall be:

$ 1.34 for residential access lines
$ 4.55 for non-residential access lines

$ 14.50 for each termination point of a
non-switched telephone or other circuit
consisting of transmission media connect-
ing specific locations identified by, and
provided to, the end-user for delivery of
non-switched services within the city.

(2) For each subsequent 12-month period,
the monthly line fees shall be recalculated
pursuant to the applicable linear foot
charge stated in subsection (b), the num-
ber of linear feet as of June 30 and the
number of access lines as of June 30,
adjusted by an amount of over- or under-
collection pursuant to subsections (c)(3)
and (4) below.

(3) The amount of over- or under-collection
for the nine month period beginning Oc-
tober 1, 1998, shall be computed by sub-
tracting the compensation collected for
the nine month period beginning October
1, 1998, from 75 percent of the total
amount of compensation payable for the
12-month period beginning October 1, 1998,
based on the amount per linear foot set
forth in subsection (b) above, multiplied
by the total number of linear feet as of
June 30, 1998. The over- or under-collec-
tion amount shall be added to the compen-
sation payable for the 12-month period
beginning October 1, 1999, calculated pur-
suant to subsection (b) above.

(4) The amount of over- or under-collection
for the 12-month period beginning July 1,
1999, shall be computed by subtracting
the compensation collected for the 12-
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month period beginning July 1, 1999, from
the total amount of compensation payable
for the 12-month period beginning July 1,
1999, based on the amounts per linear
foot set forth in subsection (b) above mul-
tiplied by the total number of linear feet
as of June 30, 1999. The over- or under-
collection amount shall be added to the
compensation payable for the 12-month
period beginning October 1, 2000, calcu-
lated pursuant to subsection (b) above.
The amount of over- or under-collection
for subsequent 12-month periods shall be
determined by repeating the process de-
scribed in this subsection.

(5) With each quarterly remittance, all grant-
ees shall file a report on a form promul-
gated by the director showing the number
of access lines at the end of each month in
the quarter that the grantee provided
that are used to serve premises within the
city. Such report shall specifically identify
access lines owned, operated or main-
tained by the grantee that are leased
and/or used by persons who are not end
use customers. Such report shall show the
number of access lines by category, to the
extent known, as set forth in item (1),
above. The report shall be used solely for
the purposes of verifying the number of
the grantee's access lines serving prem-
ises within the city.

(6) For purposes of this section only, lines
terminating at customers with "Lifeline,"
"Tel-Assistance,” or other service that is
similarly discounted for the purpose of
advancing universal service to the econom-
ically disadvantaged shall not be included
in the count of access lines upon which the
line fee is remitted.

(7) With respect to any person leasing, resell-
ing, or otherwise using grantee's access
lines, if the grantee does not have suffi-
cient information to determine the appro-
priate rate to apply, then the higher line
fee shall apply until such time as the
person using the access lines provides to
the grantee sufficient written information
to determine the correct line fee.
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(d) Reports and records. The forms required to
be filed in subsection (a), (b), and (c) shall each be
accompanied by a certified statement from an
authorized officer or duly authorized representa-
tive of the telecommunications provider stating
that the information contained in the report is
true and correct to the best of the officer or
representative's knowledge and belief after due
inquiry. A copy of the completed forms and the
accompanying certified statements filed with the
city secretary shall be provided to the director.
The forms provided shall be treated in the same
manner as provided for the disclosure of confiden-
tial information in the applicable right-of-way
ordinance. Upon written request, telecommunica-
tions providers shall verify the information con-
tained in the forms and, upon reasonable advance
notice, all non-customer specific records and other
documents required for verification shall be sub-
ject to inspection by the city, expressly excluding
any records, documents, or other writings the
disclosure of which is prohibited by state or fed-
eral law, including the Electronic Communica-
tions Privacy Act, 18 U.S.C. Sec. 2701, et. seq.

(e) Notification of line fees. The city will pro-
vide to grantees in writing the adjusted line fees
calculated pursuant to this section on or before
September 1 of each year. The adjusted line fees
shall be implemented by grantees effective Octo-
ber 1 of each year. All grantees are responsible for
obtaining or verifying the adjusted line fees, and
the failure of any grantee to receive the written
notice described herein shall not affect the obli-
gations of the grantee to remit the proper line
fees.

(f) Payment due date. Each grantee shall remit
fees on a quarterly basis together with the certi-
fied statement required in subsection (d). Pay-
ment shall be made on or before the 45th day
following the close of each calendar quarter for
which the payment is calculated and shall be paid
by wire transfer to an account designated by the
director. Upon showing of good cause, this wire
transfer requirement may be waived by the direc-
tor. Late payments shall incur interest beginning
on the date due at the rate of ten percent per
annum, compounded daily.
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(g) Circumuvention of line fee prohibited. Tele-
communications providers shall not circumvent
payment of compensation for use of the public
way or evade payment of fees by bartering, trans-
fer of rights, or by any other means that result in
undercounting of the number of access lines or
linear feet of network facilities in the public way
within the city. Capacity or services may be bar-
tered if the imputed access lines are reported in
accordance with this article.

(h) Leased network facilities. Other provisions
of this article notwithstanding, a grantee shall
not include in its monthly count of access lines,
and shall not be required to remit a line fee to the
city on, those access lines that are leased or
otherwise provided to another person for consid-
eration if:

(1) the person has a current right-of-way
ordinance from the city under this article;
and

(2) the person has furnished the grantee ad-
equate proof that (A) the person intends
to include the leased access lines in its
monthly count to the city, (B) the person
intends to remit to the city a line fee on
those access lines and (C) the city has
approved of the arrangement.

(i) Line Fees paid pursuant to this section
shall constitute compensation to the city for all of
the grantee's network facilities located in the
public ways, including inter-office transport and
other transmission media that do not terminate
at an end-user customer's network interface de-
vice, even though those types of lines are consid-
ered as a part of the linear foot calculations.
(Ord. No. 98-593, § 1, 7-22-98).

Sec. 40-336. Conditions of right-of-way ordi-
nance.

The rights granted to any grantee under this
article shall incorporate the terms of this article
and be further subject to the following specific
provisions, unless city council specifically pro-
vides otherwise in the right-of-way ordinance:

(a) Enforcement. The city attorney, or the city
attorney's designee, shall have the right to en-
force all legal rights and obligations under the
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right-of-way ordinance without further authoriza-
tion. The grantee shall provide the city access to
all documents and records the director or the city
attorney deem reasonably necessary to assist in
determining the grantee's compliance with the
right-of-way ordinance; provided that any docu-
ments that would be privileged under the Texas
Rules of Civil Procedure shall not be required to
be provided to the city.

(b) Interference with public use prohibited. The
grantee shall lay, construct, operate, lease, main-
tain, repair and replace the network facilities so
as not to unreasonably interfere with use of the
public way. Insofar as it is practical to do so, the
grantee shall use existing network facilities in the
provision of the services. The grantee shall pro-
vide any information reasonably related to loca-
tion or operation of the network facilities or
services determined to be necessary by the city
engineer or the director. The grantee shall main-
tain the network facilities in good order and
condition, subject to ordinary wear and tear.

(¢) Permit fees included in line fee. In addition
to the portion of line fees intended to compensate
the city for a grantee's use of the public ways, a
portion of the line fee payments due hereunder
constitutes compensation to the city for the cost of
permits and inspections, or other similar approv-
als or submissions required by a grantee for its
work in the public ways authorized by an appro-
priate right-of-way ordinance. As a result, no
additional fees shall be charged to the grantee
therefor. On at least an annual basis, the direc-
tors of the departments of finance and adminis-
tration and public works and engineering shall
determine the amount of the customary fees that
would have been charged to other persons for
such activities and transfer the amount from the
fund receiving the line fees into the proper fund
from which such activities were provided. This
subsection shall not be construed to waive any
requirement relating to permitting, inspections or
similar approvals or submissions other than the
payment of separate fees therefor.

(d) Permitting and plan approval.

(1) New construction permit. Before commenc-
ing any work in the public way other than
routine maintenance or emergency work
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2)

(3)
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(as described in items (2) and (3) below),
the grantee shall apply for and obtain a
new construction permit. The application
shall include a written work description,
including scale drawings with plan and
profile, showing the network facilities' lo-
cation (or proposed location) and esti-
mated depth of the network facilities (ex-
isting and proposed) in the immediate
area of the proposed new construction.
Such drawings and specifications shall be
prepared, executed and sealed by a regis-
tered professional engineer, as may be
required by the Texas Engineering Prac-
tice Act or by the city engineer. Such
drawings and specifications will be re-
viewed by the city engineer and any com-
ments will be provided to the grantee as
soon as practicable. The grantee shall
make any changes to the drawings and
specifications requested by the city engi-
neer. ' :

Routine maintenance. The director of pub-
lic works and engineering may promul-
gate rules and procedures for routine main-
tenance of existing network facilities
located in the public ways, including but
not limited to notices that the grantee
shall provide, standards for street and
curb repairs, and inspection of facilities
and street repairs. When routine mainte-
nance or repair is performed on existing
network facilities located in the public
ways, the work shall be performed in a
manner that is consistent with then-
applicable city standards as promulgated
by the director of public works and engi-
neering.

Emergency repairs. When an emergency
occurs that could not reasonably have
been foreseen and requires immediate work
other than routine maintenance located
in the public way, repairs may be per-
formed by the grantee and notice shall be
given in writing to the director of public
works and engineering within 24 hours
following the commencement of such emer-
gency repairs. Such notice shall state the
nature of the emergency repairs and the
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length of time estimated necessary to com-
plete the emergency repairs. The grantee
shall apply for the required approvals,
including those required under section
40-446(f)(2) as soon as reasonably practi-
cable, and any work performed that is not
consistent with then-applicable city stan-
dards shall be corrected upon notice thereof
from the city.

(4) Payment of fees required. The city is not
required to grant any permit or approval
to the grantee unless and until all fees
due and payable pursuant to the right-of-
way ordinance have been paid in full.

(5) Other licenses and fees. The grantee shall
obtain and pay the cost of all licenses,
permits, and certificates required by any
statute, ordinance, rule or regulation of
any state or federal regulatory body hav-
ing jurisdiction over the conduct of its
operations hereunder. The grantee shall
give notice to the director of any revoca-
tion or failure to obtain any such license,
permit or certificate. affecting its perfor-
mance hereunder within 15 days of such
revocation or of the day upon which the
grantee received actual or constructive
notice of its failure to obtain such license,
permit or certificate.

(6) City engineer's procedures. Notwithstand-
ing the above, the city engineer may pro-
mulgate procedures, applicable to all sim-
ilarly situated grantees, that provide for
pre-approval of work in the public ways
by a grantee in circumstances that do not
require detailed review of the proposed
work.

(e) Work standards. All work in the public way
shall be performed in accordance with the city's
Standard Construction Specifications and Stan-
dard Construction Details, as such may be amended
from time to time, and shall be subject to the
regulation, control and direction of the director of
public works and engineering. All work done in
connection with the laying, construction, opera-
tion, maintenance, repair and replacement of the
network facilities shall be in compliance with all




STREETS AND SIDEWALKS

applicable laws, ordinances, rules and regulations
of city, the applicable county, the state, and the
United States.

(f) Work in the public way. Any work that
constitutes an obstruction of a street for which a
permit is required under section 40-362 of this
Code shall only be performed in accordance with a
permit issued under article XVII of this chapter.

(g) Restoration.

(1) At its sole cost and expense, the grantee
shall repair, clean up and restore the
public way disturbed or affected during
the maintenance, construction, repair, re-
placement or removal of the network fa-
cilities and shall warrant the repair and
restoration of such public way and other
surfaces for a period of two years from the
date of completion of same. The director of
public works and engineering shall re-
quire a bond as may be required under
then-current city regulations; in the ab-
sence thereof, the grantee shall provide a
surface correction bond in an amount es-
timated by the city engineer to be the cost
of repair of the public way. The terms and
conditions of the bond will be substan-
tially similar to those required by the city
of other persons performing similar work
in the public way. Such repairs, clean up
and restoration shall be carried out pur-
suant to standards promulgated by the
director of public works and engineering,
and shall return the public way and other
disturbed surfaces to substantially the
same condition as before the grantee's
work began.

" (2) Any excavation in any portion of the pub-
lic way shall be replaced with materials of
the same kind as those removed unless
the director of public works and engineer-
ing approves of some other type of fill or
material. Without limitation of the above,
if after refilling an excavation the earth
within the excavated area settles so as to
leave a depression, and the depression is
related to the grantee's work, the grantee
shall make further necessary fills or other
repair work from for a period of two years
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from the date of completion of grantee's
work to correct the problem as ordered by
the director of public works and engineer-
ing. The determination that the public
way and other surfaces have been re-
turned to substantially the same condi-
tion shall be within the reasonable exer-
cise of the director of public works and
engineering's discretion.

(h) Relocation or removal. The grantee may be
required to lower, relocate or remove any network
facilities in any public way without cost to the city
if reasonably necessary as determined by the city
engineer to abate a condition actually or poten-
tially dangerous to the public health or safety, or
as may be reasonably necessary to accommodate
any public works project (including Metropolitan
Transit Authority (METRO), and any other pub-
licly funded projects within the city) in the public
way including, without limitation street construc-
tion and widening, water, sanitary sewer, storm
drains, street lights and traffic signal conduits, or
any other public facilities in or under the public
way. In the alternative, where the city engineer
determines it to be feasible, the grantee may be
allowed to pay any additional costs incurred for
the design or construction of such public works
project in a manner that will avoid the relocation
or removal of the network facilities. In determin-
ing the feasibility, the city engineer shall be
guided by the principles of economic waste.

(i) Timely completion. If the grantee fails to
either (i) commence or thereafter to diligently
prosecute any repair, refilling, lowering, reloca-
tion, or other work required by the city, or (ii)
diligently complete any work that disturbs the
public way, the city may cause the work to be done
or completed at the expense of the grantee and
may recover all such expense from the grantee
together with all costs and reasonable attorney
fees.

() Subsequent rules and regulations. The city
council or the director of public works and engi-
neering may make such other reasonable rules
and regulations for the placement and manner of
the network facilities as they may deem appropri-
ate for the protection of the public and the public
way and to avoid unreasonable interference with
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other uses or contemplated uses of the public way.
Without limitation of the above, the city council
may amend the rules or regulations to require

that all network facilities constructed after the .

effective date of such amended rules be placed
underground.

(k) Inspections. The city engineer may perform
inspections of any network facilities located in the
public way from time to time as the city engineer
may deem appropriate. The grantee may have a
representative present during such inspection.

(1) Abandonment of obsolete network facilities.
The grantee shall remove aerial facilities and/or
facilities in conduits when such facilities are
obsolete and no longer in service. When perma-
nent structures in the public ways are removed or
abandoned, the city engineer shall be notified in
writing of such removal or abandonment. The city
engineer may direct such remedial measures as
the city engineer may determine are necessary for
the public safety and the integrity of the public
ways.

(m) Abandonment of public way. If the city
conveys, closes, abandons, or releases its interest
in any public way containing network facilities
installed or operated pursuant to the right-of-way
ordinance, any such conveyance, closure, aban-
donment or release shall be subject to the rights
of the grantee under the right-of-way ordinance.

(n) Bonding. The grantee shall comply with all
applicable requirements relating to the provision
of bonds or other security to the city in connection
with its work in the public way.

(0) Reserved.

(p) Temporary rearrangement of aerial wires.
Upon request, the grantee shall remove or raise
or lower its aerial wires, fiber or cables tempo-
rarily to permit the moving of houses or other
bulky structures. The expense of such temporary
rearrangements shall be paid by the party or
parties requesting them, excluding the city and
METRO projects within the city, and the grantee
may require payment in advance. The grantee
shall be given time as approved by the city engi-
neer, but not less than four working days (96
hours) advance notice to carry out such tempo-
rary rearrangements. All wires and cables, except
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drop or service wires and cables, shall be not less
than that distance required by law, above the

traveled surface of any city street, alley or side-

walk and above the surface of any city parks or
playgrounds. :

- (@) Tree trimming. The right, license, privilege
and permission is hereby granted to the grantee,
its contractors and agents, to trim trees upon and
overhanging the public ways and public places of
the city so as to prevent the branches of such trees
from coming in contact with the grantee's fiber or
cables. At the option of the city, said trimming
shall be done under the supervision and direction
of the city or of any city official to whom said
duties have been or may be delegated.

(r) Indemnification and insurance. The right-
of-way ordinance shall contain indemnity and
insurance provisions in a form acceptable to the
city attorney.

(s) Default and termination; valuation. The
right-of-way ordinance shall contain provisions
relating to default and termination. For purposes
of compliance with article II, section 17 of the
charter of the city, unless the right-of-way ordi-
nance provides otherwise, there shall be no re-
quirement that the network facilities be pur-
chased by the city upon termination thereof.

(t) Other terms and conditions. The right-of-
way ordinance may contain such other terms and
conditions as the director and the city attorney
may prescribe not inconsistent herewith.

(Ord. No. 98-593, § 1, 7-22-98; Ord. No. 02-974,
§ 8, 10-30-02; Ord. No. 04-498, § 6, 5-26-04)

Sec. 40-337. Penalty for unauthorized use of
the public ways.

It shall be unlawful to make use of the public
ways in violation of the terms of this article.
Without limitation of other remedies available to
the city, persons making use of the public ways in
violation of this article, or otherwise without valid
consent of the city, shall bhe liable for all fees
authorized by this article dating back to the
inception of such use.

(Ord. No. 98-593, § 1, 7-22-98)

Secs. 40-338, 40-339. Reserved.
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ARTICLE XV. ALLEYS

DIVISION 1. GENERALLY

Sec. 40-340. Scope of article; application; def-
initions.

(a) This article shall govern the improvement
and use of the types of alleys, as defined herein,
whether such improvement or use shall be for
public use or pursuant to private rights of access.

(b) The provisions of this article shall apply
only to alleys, as herein defined, but shall not
apply to alleys platted, dedicated, and/or con-
structed subsequent to September 19, 1982, or
dedicated and/or improved in conformity with
Chapter 42 of this Code.

(c) The following words, terms and phrases
used in this article shall have the meanings
ascribed to them in this section, unless the con-
text clearly indicates otherwise:

Alley shall mean the entire width between
property lines forming any public right-of-way
and which is designed primarily for secondary
access to abutting properties having their pri-
mary access from an adjacent street or an ap-
proved or compensating open space or courtyard
which has direct access to a public street.

Applicant shall mean a person who owns real
property abutting an alley and seeks to improve
such alley for motorized vehicular traffic use
either by the public or pursuant to private rights
of access.

Improve or improvement shall mean the filling,
grading, raising, paving, re-paving, surfacing or
other work done to change or alter the surface of,
or drainage for, any alley, including any work, or
the application of any material of whatever type,
in, upon or to the surface or subsurface of an alley
for the purpose of rendering such alley accessible
by or usable for motorized vehicular purposes.

Paving shall mean the construction of any
improvements to, or upon, any alley, including
drainage or other similar work and the prepara-
tion and construction of both the subsurface and
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ultimate wearing or top surface of any alley,
pursuant to the minimum standards set forth in
section 40-343 of this Code.

Private rights of access shall mean those pri-
vate rights of ingress and egress recognized by
Texas law as being appurtenant to the purchase
of real property by reference to a map or plat
showing streets or alleys abutting such real prop-
erty.

Public use shall mean a use or right of use
available to the public in general, as distin-
guished from a particular individual or group of
individuals. Public use alleys shall refer to alleys
available for vehicular use and travel by the
general public.

(Ord. No. 99-379, § 3, 4-21-99)

Sec. 40-341. Purpose, interpretation; type of
alley covered; determination.

(a) The purpose of this article is to prescribe:

(1) Rules and regulations governing the im-
provement of certain alleys in the city;
and

(2) Minimum standards and criteria for the
improvement, including paving, of alleys
that are to be improved and maintained
for motorized vehicular or pedestrian use
by the public.

(b) The terms and provisions of this article
shall be interpreted and applied as minimum
requirements adopted for the protection of the
public health, safety and welfare and shall be
applied to the alleys covered hereby, unless spe-
cifically provided otherwise herein.

(c) The department of public works and engi-
neering will determine whether an alley has been
dedicated to and accepted for use by the city,
based upon its records, and to the extent neces-
sary, the records of other city departments and
applicable county records.

(Ord. No. 99-379, § 3, 4-21-99)
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DIVISION 2. PUBLIC USE ALLEYS

Sec. 40-342. Initiating improvement of alley

for public use; criteria.

(a) Procedure. The improvement of an alley for
public use may be initiated by:

(1)  Any person(s) owning real property abut-

()

(b)
shall

ting an alley who agree(s) to obtain the
permit required by section 40-344 of this
Code and comply with all requirements
applicable to such alley, as provided in
this article, including payment of all costs
of improving such alley for public use; or

The filing of a petition with the city engi-
neer, signed by at least 75 percent of the
property owners abutting such alley,
wherein such abutting owners agree to
pay their share of the costs to improve
such alley through the city's usual paving
assessment procedures.

Determination by city engineer. No alley
be improved or maintained for public use

unless the city engineer authorizes the issuance
of an appropriate permit after determining that:

1)

()

(3)

(4)

The improvement of such alley for public
use will serve a bona fide public purpose
and need;

The traffic entering upon or exiting from
such alley to an adjacent public street will
not result in a significant impediment to
existing traffic flow or constitute a traffic
hazard;

The condition or location of underground
or above-ground utilities:

(i) will not be damaged or otherwise
adversely affected by the opening of
such alley; or;

(ii) if existing utilities would be ad-
versely affected, the applicant agrees
to relocate such utilities, at applicant's
sole cost and expense;

The condition and location of under-
ground or above-ground utilities are such
that it is unlikely that any paving or other
surface improvements to be constructed
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(5)

or installed in such alley will be disturbed
to replace, repair or upgrade such utilities
within the succeeding five years; and

Any applicant seeking a permit to im-
prove such alley for public use has dem-
onstrated the financial ability to fully
comply with the requirements of this ar-
ticle, including, without limitation, the
improvement of the alley to the standards
prescribed in section 40-343 of this Code,
if applicable.

(¢) Minimum requirements. The following re-
quirements shall apply in connection with the
improvement for public use of any alley:

oy

2)

(3)

4)

6Y)

(6

A minimum right-of-way width of ten feet
shall be available within such alley;

Alleys with a right-of-way width of 20 feet
or less shall be restricted to one-way traf-
fic and shall connect two public streets;

The junction of the alley and any connect-
ing public street shall be at right angles,
except as otherwise approved by the city
engineer;

The alley shall be constructed and im-
proved in accordance with the standards,
specifications and requirements set forth
in section 40-343 of this Code;

Minimum paving widths shall be 12 feet
for alleys with a right-of-way width of 15
feet or more and eight feet for alleys with
a right-of-way width of less than 15 feet;
and

An applicant must obtain the permit and
post the bond (or cash deposit) required
by this article.

(Ord. No. 99-379, § 3, 4-21-99)

DIVISION 3. MINIMUM STANDARDS;

PERMIT

Sec. 40-343. Paving standards.

Alleys to be improved and maintained for pub-
lic use shall be paved to the minimum standards

2784
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and specifications, including the types of materi-
als allowed, set forth in Public Works Drawing
No. 7879-A.

(Ord. No. 99-379, § 3, 4-21-99)

Sec. 40-344. Permit required.

It shall be unlawful for any person to do, or
cause to be done, any work to improve an alley for
public use without a permit having been issued to
such person as provided in section 40-55 et seq. of
this Code.

(Ord. No. 99-379, § 3, 4-21-99)

Sec. 40-345. Bond; cash deposit.

No work to improve an alley for public use shall
be commenced until the bond required by section
40-59, or a cash deposit in lieu of such bond, as
authorized by section 40-60 of this Code, has been
filed or deposited with the city engineer.

(Ord. No. 99-379, § 3, 4-21-99)

DIVISION 4. USE OF ALLEYS FOR PRIVATE
ACCESS

Sec. 40-346. Use of alley.

(a) Use. Any alley not improved or maintained
for public use may be improved and used pursu-
ant to private rights of access held by the owners
of abutting lots or property, under the terms and
conditions provided by this section.

(b) Application. Any abutting property owner

_may apply to the city engineer for permission to

improve and use an alley for private access from a
public street to such applicant's property.

(c) Requirements. An applicant seeking the
private use of an alley must:

(1) Be the fee simple owner of land abutting
the alley;

(2) Obtain a permit pursuant to section 40-86
of this Code to connect such alley to any
public street;

(8) Prepare and construct the surface of the
alley so as to prevent the drainage of
storm or surface water or runoff onto
adjacent property;

(4) Assure drainage of stormwater and other
runoff along the alley and into the inter-
secting street or drainage facilities; and

(5) If an applicant elects to post signs in
connection with the private use of an
alley, which election may be made in the
applicant's sole discretion, such signs must
be of a size, color and with wording and
printing that is approved by the city en-
gineer, must be posted at both sides of the
street entrance to the alley as required by
chapter 41 of this Code, and such signs
must state that the alley is being used for
private access and is not maintained by
the city.

(d) Materials. Alleys to be used for private
rights of access may be improved, constructed
and/or surfaced with shell, gravel, asphalt, con-
crete or other materials, at the option of the
applicant.

(e) Non-liability of city. With respect to any
alley used or to be used for private rights of
access, the city shall have no liability for:

(1) Maintenance of the alley;
(2) Patrolling the alley; or

(3) Drainage of stormwater or other surface
runoff from such alley onto abutting prop-
erties.

(f) No bond required. The provisions of sec-
tions 40-59 and 40-60 of this Code shall not be
applicable in the instance of any public alley
improved or used pursuant to private rights of
access.

(Ord. No. 99-379, § 3, 4-21-99)

Secs. 40-347—40-350. Reserved. )

ARTICLE XVI. SITTING AND LYING UPON
PUBLIC SIDEWALKS

Sec. 40-351. Definitions.

As used in this article, the following words,
terms, and phrases shall have the meanings as-
cribed to them in this section, unless the context
of their use clearly indicates another meaning:

Central Business District means the area
beginning at the intersection of the centerline
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of U.S. 59 and the centerline of I.LH. 45; thence
in a northwesterly and northerly direction along
the centerline of I.H. 45 to its intersection with
the centerline of LH. 10; thence in an easterly
direction along the centerline of I.H. 10 to its
intersection with the centerline of U.S. 59;
thence in a southwesterly direction along the
centerline of U.S. 59 to its intersection with
LH. 45, the point of beginning.

Designated area means the following areas
finally approved and designated by the city
council under section 40-353 of this Code:

(1) The Central Business District.

(2) Midtown Area: The area described in
Exhibit A to Ordinance No. 2004-
825, a copy of which is on file in the
office of the city secretary.

(3) Old Sixth Ward Area: The area de-
scribed in Exhibit A to Ordinance
No. 2006-922, a copy of which is on
file in the office of the city secretary.

(4) Avondale Area: The area described
in Exhibit A to Ordinance No. 2006-
923, a copy of which is on file in the
office of the city secretary.

(5) Greater Hyde Park Area: The area
described in Exhibit A to Ordinance
No. 2006-924, a copy of which is on
file in the office of the city secretary.

Sidewalk means that portion of the public
street that is between the curblines, or the
lateral lines of a roadway, and the adjacent
property lines and is improved and designed
for or is ordinarily used for pedestrian travel.

(Ord. No. 02-504, § 4, 6-12-02; Ord. No. 04-825,
§ 4, 8-3-04; Ord. No. 06-922, § 4, 9-6-06; Ord. No.
06-923, § 4, 9-6-06; Ord. No. 06-924, § 4, 9-6-06)

Sec. 40-352. Sitting and lying down on side-
walks.

(a) It shall be unlawful for any person to sit or
lie down on a sidewalk or on a blanket, stool, or
any other object placed upon a sidewalk between
the hours of 7:00 a.m. and 11:00 p.m. in a desig-
nated area.
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(b) It shall be unlawful for any person to place

or deposit any item of bedding materials or per- -

sonal possessions, including but not limited to
any blanket, bag, package, or container of per-
sonal possessions on a sidewalk between the
hours of 7:00 a.m. and 11:00 p.m. in a designated
area.

(¢) Itis an affirmative defense to any prosecu-
tion under subsection (a) or (b) of this section that
the person is:

(1) Sitting or lying down on a sidewalk be-
cause of a medical emergency;

(2) As the result of a disability, utilizing a
wheelchair, walker, or similar device to
move about the sidewalk;

(3) Operating or patronizing a commercial
establishment or service or governmental
function conducted on the sidewalk pur-
suant to a permit or authorization issued
under this Code or under the laws of this
state;

(4) Participating in or attending a parade,
festival, performance, rally, demonstra-
tion, meeting, or similar event lawfully
conducted on the public street or a side-
walk;

(5) Sitting on a chair or bench located on the
sidewalk that is supplied by a governmen-
tal agency or the abutting private prop-
erty owner; or

(6) Sitting or has placed materials on a side-
walk while waiting for public or private
transportation or waiting for access to
enter any building.

(d) Prior to taking any action to enforce the
provisions of this article, any law enforcement
officer observing a violation of this article shall
first notify the person engaged in the prohibited
conduct that he or she is in violation of this
article. It is an affirmative defense to a prosecu-
tion under this article that any person so notified
promptly ceased, within a time reasonable under
the circumstances, to engage in the prohibited
conduct following such notification.

(Ord. No. 02-504, § 4, 6-12-02)
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Sec. 40-353. Creation of designated areas.

(a) This section shall govern the creation of a
designated area within the city other than the
central business district.

(b) Residents of the city may petition the city
council to designate any area within the city as a
designated area under this article.

(c) Any such petition must meet the following
requirements to be considered by the city council:

(1) Describe the proposed area by street bound-
aries;

(2) Contain the signatures of property own-
ers whose property represents 20 percent
of the total area to be designated;
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(3) Contain the signatures of at least 100
citizens residing within the proposed area,
each of whom was above the age of 18
years old when signing the petition;

(4) Indicate that the signatures thereon were
collected within a 60-calendar-day period;
and

(5) Indicate that the signatories thereon de-
sire the area to be designated as an area
subject to this article.

(d) Any such petition must be submitted to the
city secretary within 90 calendar days of the date
of the first signature thereon.

(e) Following the filing of any such petition
with the city secretary, the city council shall,
within 45 days of the date of filing, conduct a
public hearing to consider the merits of the peti-
tion.

(f) The city secretary shall give notice as to the
filing of any such petition and the date, time,and
place of the city council hearing by posting same
at least 14 days in advance of such hearing at a
place convenient to the public at the City Hall.
Any interested person shall have the opportunity
to participate in any hearing conducted under the
provisions of this section and to present any
relevant evidence and testimony.

(g) The chief of police shall be requested to
cause the proposed area to be investigated with
regard to the existence of conduct in the proposed
area that would be violative of this article if the
proposed area were to be designated, along with
any incidents of criminal misconduct in the pro-
posed area, and to report the results of such
investigation to the city council at or prior to the
public hearing.

(h) Following such hearing and upon review of
the report of the chief of police, the city council
shall establish the designated area as requested if
it determines that:

(1) The petition complies with the require-
ments of this section;

(2) The proposed area exhibits the kinds of
conduct and adverse impact on use of the
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sidewalks and adverse impact on adjacent
properties that this article was intended
to address; and

(3) Designation of the proposed area would
best serve the health, safety, and welfare
of the public.

(i) This section shall not be construed to limit
the authority of city council consistent with the
provisions of this section to designate other areas
without a public petition; provided, that the city
council receives evidence, substantiated by the
police department, that a particular area within
the city exhibits a significant incidence of the
kinds of conduct addressed by this article and
makes the findings required under subsection
(h)(2) and (h)(3) of this section.

(Ord. No. 02-504, § 4, 6-12-02)

Secs. 40-354—40-360. Reserved.

ARTICLE XVII. SIDEWALK AND
ROADWAY OBSTRUCTIONS AND
IMPATRMENTS*

DIVISION 1. GENERAL

Sec. 40-361. Definitions.

As used in this article, the following words and
terms shall have the meanings ascribed to them
in this section, unless the context of their usage
clearly indicates another meaning:

Central business district or CBD means the
area beginning at the intersection of the
centerline of U.S. 59 and the centerline of I.H.
45; thence in a northwesterly and northerly
direction along the centerline of I.H. 45 to its
intersection with the centerline of I.H. 10;
thence in an easterly direction along the
centerline of I.H. 10 to its intersection with the
centerline of U.S. 59; thence in a southwesterly
direction along the centerline of U.S. 59 to its
intersection with I.H. 45, the point of begin-
ning.

*Editor’s note—Ord. No. 04-498, § 2, adopted May 28,
2004, amended Ch. 40, Art. XVII, in its entirety. Formerly said
article pertained to pedestrian way and impairment and
derived from Ord. No. 02-974, § 2, adopted 10-30-02.
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Crosswalk means an area upon a roadway
that has been designated by the traffic engi-
neer with striping and/or signage as a place for
pedestrians to cross the street. The term in-
cludes both crosswalks that have been desig-
nated at street intersections and those that
have been designated between intersections.

Emergency means an unforeseen occurrence
that creates a condition of substantial hazard
or threat of damage or injury to life or property.

General permit means a permit issued for
intermittent short-term (less than 24 hours)
obstructions undertaken by utilities or public
employees. An obstruction may not occur at the
same location for more than seven consecutive
days.

Impairment includes an excavation or re-
moval of a sidewalk or portion thereof or an
obstruction of a sidewalk or portion thereof.

Local street means a street that is not a
major thoroughfare or major collector street.

Major collector street has the meaning as-
cribed in section 1-2 of this Code.

Major thoroughfare has the meaning as-
cribed in section 1-2 of this Code.

Obstruction means any vehicle, equipment,
fence, structure, bulk waste container, building
or construction materials or debris, barricade,
cone, sign, barrel, or other thing or object that
is placed, planted, left or erected in or upon a
roadway or sidewalk that would in any manner
prevent or restrict public use of or access to any
part of the roadway or sidewalk or restrict the
drainage system of the roadway or sidewalk.

Peak traffic hours. This term is limited in its
application to pedestrian and vehicular traffic
on sidewalks and roadways on major collector
streets and major thoroughfares and in the
central business district and means the follow-
ing hours on Mondays through Fridays, except-
ing holidays other than Veterans' Day that are
observed by the closure of city offices: 6:00 a.m.
to 9:00 a.m. and 4:00 p.m. to 7:00 p.m.

Permit means a current and valid permit
issued under division 2 of this article.
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Public employee means an employee of the
state or a political subdivision of the state; the
term also includes employees of contractors of
the state and its political subdivisions when
retained to perform public infrastructure main-
tenance contract functions, such as water and
sewer line point repairs, pothole repairs, traffic
signal maintenance and other functions that
relate to the ongoing repair, public right of way
enhancements including lane line striping, pres-
ervation, and cleaning of existing public facili-
ties.

Roadway means the portion of a street that
is paved or otherwise improved, designed, or
ordinarily used for vehicular travel and/or for
on-street parking. In the event a street in-
cludes two or more separate roadways, the
term "roadway" shall refer to any such road-
way.

Sidewalk means the portion of a street within
the central business district that is between
the curblines or lateral lines of the roadway
and the adjacent property lines and is im-
proved for or ordinarily used for pedestrian
travel. Where a street has two sidewalks, the
term shall apply separately to each.

Street means the entire width between the
boundary lines of every way that is publicly
maintained, including sidewalks and cross-
walks, provided that the term does not include
any street that is primarily maintained by the
Texas Department of Transportation or by any
political subdivision other than the city.

Utility means a public utility operating un-
der a franchise from the city or a certificated
telecommunications provider operating pursu-
ant to Chapter 283 of the Texas Local Govern-
ment Code.

Vehicle includes a vehicle whether motorized
or not and/or a vehicle trailer.
(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-362. Impairments and obstructions
unlawful.

(a) It shall be unlawful for any person to place,
cause, or allow any impairment or obstruction of a
sidewalk or roadway, except as authorized by a
permit.
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(b) It is a defense to prosecution under this
section that the impairment or obstruction is or
consists of:

o)

(2)

(3)

4)

(5)

(6)

(7

8)

9)

Avehicle that is lawfully standing, stopped,
or parked in compliance with applicable
provisions of this Code and state traffic
laws.

A vehicle that has been rendered inoper-
able by a mechanical or other systems
failure or by an accident and is stopped
pending police investigation and/or tow-
ing or recovery services.

A public transit facility, traffic control
device, sign, street light, public trash re-
ceptacle, bicycle rack, or other structure
or object lawfully placed by or on behalf of
the state or a political subdivision of the
state.

A sign or display that is being utilized as
part of a lawfully conducted demonstra-
tion or rally provided that the object does
not obstruct or impair vehicular or pedes-
trian traffic and further provided that it is
used and displayed only during the period
of time that the demonstration or rally is
attended and ongoing and the attendees
remove the sign or display at the conclu-
sion of the demonstration or rally.

Equipment and materials related to work
actively being performed by a utility or
public employee that has obtained a gen-
eral permit.

Trees, grass, shrubbery, and landscaping
that is placed and maintained in a man-
ner conforming to applicable require-
ments of chapters 32 and 45 of this Code
and regulations issued thereunder.

A parade lawfully conducted under chap-
ter 45 of this Code.

A sidewalk cafe authorized under section
40-10.1 of this Code, street function au-
thorized under section 40-27 of this Code,
or newsrack placed as authorized under
article XX of chapter 40 of this Code.

A valet zone as authorized under section
46-402 of this Code.

Supp. No. 56

2789

(10)

(11)

(12)

(13)

(14)

(15)

(16)

§ 40-362

'Equipment and materials relating to pub-

lic infrastructure maintenance work per-
formed, outside of the general permit re-
quirements, by public employees, provided
that the work is performed in accordance
with a time, place, and manner protocol
approved by the traffic engineer.

Solid waste containers and heavy trash
items of the type and size authorized for
residential service of the nature provided
by the city and city contractors under
chapter 39 of this Code that are placed for
collection in a manner that does not ob-
struct the roadway or impair pedestrian
use of the sidewalk; however, this defense
does not extend to bulk containers of the
"dumpster"” or "roll-off" type that are typ-
ically used to service multifamily residen-
tial properties, commercial properties, and
construction sites.

Poles, distribution boxes, and related struc-
tures of utilities, provided that they are
not placed in such a manner as to obstruct
or impair vehicular or pedestrian use of
the roadway or sidewalk.

Postal deposit and delivery boxes, pro-
vided that they are not placed in such a
manner as to obstruct or impair vehicular
or pedestrian use of the roadway or side-
walk.

A building encroachment or other perma-
nent obstruction for which the abutting
owner has a current and valid permit or
other authorization as obtained from city
council.

Equipment relating to a sidewalk activity
as authorized under article XI of this
chapter.

An emergency as defined in section 40-
376 of this Code.

(c) Under the authority granted in section 40-
366 of this Code, the director of public works and
engineering may issue rules and regulations re-
garding the application of the defenses set forth
in subsection (b), above. It is a required element of
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any defense asserted under subsection (b) that
the actor is in compliance with any applicable
rules and regulations.

(Ord. No. 04-498, § 2, 5-26-04; Ord. No. 07-225,
§ 6, 2-14-07)

Sec. 40-363. Inactivity during permit pe-
riod; revocation.

(a) As a condition of a permit, it is the respon-
sibility of the permit holder to diligently prose-
cute the work for which the permit was obtained;
without limitation of the foregoing, the permit
holder shall ensure that there is no period of 15
consecutive days or more during which the work
site is inactive.

(b) The foregoing inactivity prohibition is in-
applicable to:

(1) A delay that arises from causes beyond
control and without fault or negligence of
the permit holder. Examples of these causes
are:

a. Acts of God or of the public enemy.

b.  Acts of government in its sovereign
capacity.

c. Fires, floods, or unusually severe
weather.

d. Epidemics or quarantine restric-
tions.

Strikes or freight embargoes.

f.  Discovery of pollutants at the site
which requires cessation of activity
pursuant to a federal, state, or local
law.

(2) Adelay caused by an order to temporarily
cease work issued by the traffic engineer
or chief of police.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-364. Provisions cumulative.

(a) The provisions of this article are cumula-
tive of all other applicable laws and ordinances.
Compliance with this article shall not -excuse
compliance with any other requirement of laws or
ordinances or the obtaining of any other license,
permit, franchise, or other required authoriza-
tion.
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(b) Without limiting the foregoing, a separate
permit is also required under article V of this
chapter whenever the obstruction is for purposes
of an excavation and the provisions of that article
are applicable to the work. The director of public
works and engineering shall coordinate the two
permit processes.

(c) To the extent that any provision set forth in
this article may not be imposed upon any person
because its imposition would be inconsistent with
a controlling state or federal law, then this article
shall be construed and applied in a manner that
conforms to the state or federal law.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-365. Construction work in roadways
or sidewalks; public work.

(a) With the exception of work addressed in
sections 40-362(b)(5) or (b)(10) of this Code above,
utilities, contractors of the city and other political
subdivisions of the state who are performing
construction, reconstruction, or repair work in the
roadways or sidewalks or work -that otherwise
causes an impairment or obstruction shall be
required to obtain a permit. Except as provided in
section 40-373, nothing in this article shall be
construed to authorize the imposition of re-
straints upon the contractor's work that are in-
consistent with traffic control plans or other doc-
uments upon which the contracts for the work
were bid or let, provided that the documents were
reviewed and approved under subsection (b), be-
low. However, the traffic engineer shall not be
obliged to issue a permit hereunder for work to be
performed at times not authorized in the contract
documents or for the occupancy of areas of any
roadway or sidewalk that are not expressly au-
thorized to be occupied for the performance of the
work under the contract documents.

(b) Traffic control plans and other bid/contract
related documents proposed for public works by
the city or other political subdivisions that are for
construction projects in a roadway or sidewalk or
that will otherwise cause any impairment or
obstruction of a roadway or sidewalk shall be
submitted to the traffic engineer for review

e ™
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approval by the public entity contracting for the
work before bids are taken, or if the work is not let
on bids, before the contract is negotiated.

(¢) The defense set forth in section 40-362(b)(10)
of this Code is not intended to excuse public
employees from coordinating their work with the
traffic engineer to ensure that impairments or
obstructions conform to applicable requirements
of this article, and the director of public works
and engineering shall administratively adopt reg-
ulations for that purpose.

(d) Notwithstanding any provisions under this
article to the contrary, the traffic engineer may
issue a permit to a city department necessary to
perform departmental functions without requir-
ing a permit fee, release and indemnity provisions
or evidence of insurance. The traffic engineer may
adopt specific rules and regulations regarding
time. Place and manner with regard to such city
department permits, as deemed appropriate to
ensure that traffic and mobility are not adversely
affected.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-366. Regulations.

The director of public works and engineering is
authorized to adopt rules and regulations for the
administration of this article. To the extent prac-
ticable, as determined by the traffic engineer, the
rules and regulations may provide for the filing
and processing of permit documents by electronic
means.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-367. Penalty.

Violation of this article is unlawful and shall be
punishable as provided in section 1-6 of this Code.
(Ord. No. 04-498, § 2, 5-26-04)

‘Sec. 40-368. Hearing.

Any person who is aggrieved by a decision of
the city, its officials, or employees with respect to
a permit application, impairment or obstruction
abatement action, or other matter or action under
this article shall, upon written request, be enti-
tled to a hearing to be conducted by hearing
officer designated by the director of public works
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and engineering, who shall promulgate rules for
hearings. The decision of the hearing officer shall
be final. A hearing requested under section 40-126
of this Code may be consolidated with a hearing
requested under this section.

(Ord. No. 04-498, § 2, 5-26-04)

Secs. 40-369, 40-370. Reserved.

DIVISION 2. PERMITS

Sec. 40-371. Administration and schedule of
permit fees.

The traffic engineer shall issue and administer
permits. The schedule of fees established pursu-
ant to this section shall be applicable initially to
the permits authorized to be issued pursuant to
this article. The director of public works and
engineering shall determine annually in connec-
tion with the city's fiscal year whether an in-
crease or decrease in these fees is required for the
sidewalk and roadway obstructions and impair-
ments permit program, based on an analysis of
the actual costs of administering and enforcing
this program, and is hereby authorized to make
adjustments annually to the schedule of fees. If
the fee is increased, it may be increased only by
the documented additional cost to administer and
enforce this program. The traffic engineer shall
not issue any permit unless and until the appli-
cable fee has been paid, unless the applicant is
exempt from paying a fee under city contract,
including the "Adopt a Container" program, fran-
chise agreement, or federal, state or local statutes
or other applicable laws. Weekly fees shall not be
prorated for obstructions lasting less than a full
week. Persons who desire to obtain permits shall
be charged a fee under the following conditions:

(1) For an impairment or obstruction of a
roadway or sidewalk, the permit holder
shall pay, on a weekly basis only, the
applicable fee as shown in Table 40-371
below. Fees are based upon single lane
closures of up to one week in duration.
Multiple lane closure fees are assessed
separately. Each hundred block or portion
thereof (for instance the 100 block, the
200 block, ete.) constitutes a full hundred-
block closure.
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(2)

(3)

(5)

HOUSTON CODE

Work areas include transition areas, ac-
tivity areas, and termination areas as de-
fined in the latest edition of Texas Manual
of Uniform Traffic Control Devices.

A utility or public employee may apply for
a general permit. A general permit may be
used for all street obstructions except as
defined below (or defined as an emer-
gency):

a.  Obstructions may not be performed
during peak traffic hours in the CBD
and other high vehicle occupancy
and transit corridors;

b.  Obstructions may not reduce lane
usage to less than two driving lanes
in the CBD during off peak traffic
hours;

c. Outside the CBD during off peak
hours, obstructions may not reduce
lane usage to less than one lane in
each direction on roadways with four
or more lanes, and not less than one
lane on two-lane roadways;

d. Obstructions may not occur in con-
flict with special events or parades;

e. Sidewalk impairments in the CBD
may not be performed under a gen-
eral permit.

Any fees or revenues generated by road-
way obstruction or sidewalk impairments
covered under this article shall be divided
evenly between the transportation special
revenue fund administered by the public
works and engineering department and
the police special services fund adminis-
tered by the police department.

TABLE 40-371.
FEE SCHEDULE

Single lane closure|$45.00 per lane,

on local street per block, per week
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Single lane clo-
sure of roadway
on major thor-
oughfare or major
collector street;
outside CBD

$80.00 per lane,
per block, per week
during off peak
traffic hours
$100.00 per lane,
per block, per week
during peak traf-
fic hours

Single lane clo-
sure of roadway
on major thor-
oughfare or major
collector street
inside CBD

$100.00 per lane,
per block, per week
during off peak
traffic hours
$125.00 per lane,
per block, per week
during peak traf-
fic hours .or when
lane usage is re-
duced to less than
two lanes in the
central business
district

Partial sidewalk
impairment or
obstruction
(maintaining
three feet of pe-
destrian way)

$60.00 per block,
per week

Full sidewalk im-
pairment or ob-
struction

$90.00 per block,
per week

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-372. Application.

Persons who desire to obtain permits shall
make application to the traffic engineer at least
ten business days before the date on which the
permit is required, unless the traffic engineer
approves a shorter time, setting forth the follow-

ing:

oy

The applicant's name, business street ad-
dress and mailing address if different,
and business telephone number. If the
proposed impairment or obstruction in-
volves efforts of two or more persons, such
as a utility and a contractor or an abut-
ting property owner and a contractor, then
they shall join as coapplicants, and the
required information shall be provided for
each.




(2)

3

)

(5)

(6)

(7

(8)

9

(10)
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The name and 24-hour telephone number
of a person or persons whom the traffic
engineer may contact if needed to resolve
any issues that may arise with respect to
the permit.

The purpose for which the permit is re-
quested.

If the permit relates to construction or
demolition work on abutting property, then
the building permit number.

If the permit is for an activity for which
any other city permit is also required,
then the permit number or evidence that
the application therefor has been filed.

If the permit is for street construction
work, the name and description of the
project, or if the city is the contracting
agency, then the contract or job number.

The duration, dates, and times of day of
the proposed impairment or obstruction.

A description of the proposed impairment
or obstruction, including its size, mate-
rial, and the location upon the roadway or
sidewalk where it will be placed.

The reasons why the work, function, or
activity proposed requires an impairment
or obstruction of a roadway or sidewalk
and cannot otherwise reasonably be ac-
complished.

A statement that if the permit is issued,
the applicant as a permit holder accepts
and obligates itself to the following re-
lease and indemnification provisions:

"RELEASE

PERMIT HOLDER AGREES TO AND
SHALL RELEASE THE CITY, ITS
AGENTS, EMPLOYEES, OFFICERS,
AND LEGAL REPRESENTATIVES (COL-
LECTIVELY THE "CITY") FROM ALL
LIABILITY FOR INJURY, DEATH, DAM-
AGE, OR LOSS TO PERSONS OR PROP-
ERTY SUSTAINED IN CONNECTION
WITH OR INCIDENTAL TO PERFOR-
MANCE UNDER THE PERMIT, EVEN
IF THE INJURY, DEATH, DAMAGE, OR

Supp. No. 49

2793

§ 40-372

LOSS IS CAUSED BY THE CITY'S AC-
TUAL OR ALLEGED JOINT OR CON-
CURRENT NEGLIGENCE AND/OR THE
CITY'S STRICT PRODUCTS LIABILITY
OR STRICT STATUTORY LIABILITY.

INDEMNIFICATION

PERMIT HOLDER AGREES TO AND
SHALL DEFEND, INDEMNIFY, AND
HOLD THE CITY, ITS AGENTS, EM-
PLOYEES, OFFICERS, AND LEGAL
REPRESENTATIVES (COLLECTIVELY
THE "CITY") HARMLESS FOR ALL
CLAIMS, CAUSES OF ACTION, LIABIL-
ITIES, FINES, AND EXPENSES (IN-
CLUDING, WITHOUT LIMITATION, AT-
TORNEYS' FEES, COURT COSTS, AND
ALL OTHER DEFENSE COSTSAND IN-
TEREST) FOR INJURY, DEATH, DAM-

AGE, OR LOSS TO PERSONS OR PROP-
ERTY SUSTAINED IN CONNECTION
WITH OR INCIDENTAL TO PERFOR-
MANCE UNDER THIS PERMIT, IN- .
CLUDING, WITHOUT LIMITATION,
THOSE CAUSED BY:

(i) PERMIT HOLDER'S AND/OR ITS
AGENTS', EMPLOYEES', OFFIC-
ERS', DIRECTORS', PRINCIPALS', .
OR SUBCONTRACTORS OF PER-
MIT HOLDERS' (COLLECTIVELY
IN NUMBERED PARAGRAPHS (i)—
(iii), "PERMIT HOLDER") ACTUAL
OR ALLEGED NEGLIGENCE OR
INTENTIONAL ACTS OR OMIS-
SIONS;

(ii) THE CITY'S AND PERMIT
HOLDER'S ACTUAL OR ALLEGED
CONCURRENT NEGLIGENCE,
WHETHER PERMIT HOLDER IS
IMMUNE FROM LIABILITY OR .
NOT; AND

(i) THE CITY'S AND PERMIT
HOLDER'S ACTUAL OR ALLEGED.
STRICT PRODUCTS LIABILITY OR
STRICT STATUTORY LIABILITY,
WHETHER PERMIT HOLDER IS
IMMUNE FROM LIABILITY OR
NOT.
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PERMIT HOLDER SHALL DEFEND, IN-
DEMNIFY, AND HOLD THE CITY
HARMLESS DURING THE TERM OF
THE PERMIT AND FOR FOUR YEARS
AFTER THE PERMIT TERMINATES.

WHERE APPLICABLE, THE PROVI-
SIONS OF SECTION 283.057 OF THE
TEXAS LOCAL GOVERNMENT CODE
SHALL CONTROL IN LIEU OF THE
FOREGOING; ADDITIONALLY, TO THE
EXTENT THAT THE APPLICANT
HOLDS A CURRENT AND VALID UTIL-
ITY FRANCHISE FROM THE CITY, THE
RELEASE AND INDEMNIFICATION
PROVISIONS OF THE FRANCHISE
SHALL CONTROL IN LIEU OF THE
FOREGOING."

(11) If the roadway obstruction or sidewalk
impairment is proposed during peak traf-
fic hours on streets within the central
business district, or on major thorough-
fares or major collector streets, the reason
why the activity cannot reasonably be
performed at an other time.

(12) A detailed current traffic control plan for
the impairment or obstruction, if required
by the traffic engineer.

(13) If proposed during other than peak hours,
standard operating procedures that will
be used to remove impairments or obstruc-
tions during peak hours.

(14) A schedule of activities, if the work will
occur for more than 14 days.

(15) Any other information required to deter-
mine compliance with the requirements
of this article.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-373. Review, issuance, terms, revo-
cation.

(a) The traffic engineer shall, subject to the
provisions of this article, approve an application
as submitted or modified subject to subsection (b)
below and issue a permit, unless he determines
that:

(1) The application is incomplete or materi-
ally untruthful;
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(2) The proposed impairment or obstruction
relates to work or an activity that can
reasonably be accomplished by alterna-
tive methods that, even if they might be
more costly, would not require impair-
ment or obstruction of the roadways or
sidewalks; or

(3) Based upon the scope and nature of the
proposed impairment or obstruction and
the anticipated vehicular or pedestrian
traffic upon the roadway or sidewalk at
the times requested, that the impairment
or obstruction would substantially incon-
venience the public in its use of the road-
ways or sidewalks and that the inconve-
nience would outweigh any public benefits
from the work, function, or activity for
which the impairment or obstruction is
proposed.

(b) The traffic engineer may impose reason-
able limitations upon the time and manner in
which a impairment or obstruction will be autho-
rized, which shall be consistent with the nature
and time of the impairment or obstruction and its
anticipated effects upon vehicular and pedestrian
use of the roadways or sidewalks. Without limit-
ing the foregoing, the traffic engineer shall not
authorize an impairment or obstruction during
peak traffic hours if a practicable alternative time
schedule could be used, unless he determines that
traffic and mobility will not be adversely affected.
Consistent with the foregoing criteria, the traffic
engineer may require the permit holder to provide
vehicular and pedestrian traffic control devices,
alternative pedestrian walkways (covered or open),
signage, and traffic control personnel at the per-
mit holder's expense. The permit holder shall
furnish any required traffic control personnel,
such as flaggers or peace officers, in accordance
with directives of the chief of police and at the
permit holder's expense. To the extent that an-
other person has previously requested or obtained
a permit for all or part of the area subject to the
application or the traffic engineer is aware of any
other activity that will also affect traffic at the
time and in the area affected by the application,
the traffic engineer may require the persons to
coordinate their impairments or obstructions or
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may delay the effective date of the permit until a
previous impairment or obstruction or activity
will have been concluded.

(c) Each permit shall be issued in writing,
shall set forth the location, beginning and ending
dates, authorized days of the week and times of
day, nature and authorized site of the authorized
impairment or obstruction, and any requirements
for traffic control devices, signage, or personnel.
The permit shall not be valid for any impairment
or obstruction except in strict accordance with its
terms and shall be void if used in any other time,
place, or manner.

(d) Permits are personal to the permit holder
and may not be assigned or used by any other
persons,

(e) Upon written notice to the holder, a permit
may be withdrawn, suspended, or revoked if the
director of public works and engineering or the
traffic engineer determines that it was issued by
error, that the impairment or obstruction is hav-
ing unanticipated adverse effects upon vehicular
or pedestrian traffic, or that the holder has not
complied with any applicable term of the permit.
(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-374. Permits for suspension of me-
tered parking.

A person who wishes to suspend the operation
of metered parking must obtain a separate permit
to do so pursuant to division 2 of article VII of
chapter 45 of this Code.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-375. Insurance.

(a) As a condition of the issuance of a permit,
the applicant shall provide evidence that the
applicant holds a current policy of comprehensive
general liability insurance covering the impair-
ment or obstruction, with an endorsement for any
liability assumed under this article and policy
limits of not less than $100,000.00 for property
damage, per occurrence, and of not less than
$250,000.00, per person, and $500,000.00, per
occurrence, for bodily injury or death. Each policy
shall include a provision designating the city as
an additional insured with respect to activities
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under the permit and shall also include a provi-
sion obligating the insurer to furnish to the traffic
engineer at least 15 days prior written notice of
any cancellation.

(b) The failure of the permit holder to contin-
uously maintain any required coverage shall cause
any permit covered thereby to become void. No
work may be performed on any excavation at any
time when any required proof of insurance cover-
age is not on file in the traffic engineer's office.

(¢) For joint applications and permits, the cov-
erage required in this section may be provided by
a policy jointly covering all of the applicants or by
separate proofs of coverage for each applicant or
permit holder.

(d) To the extent that any other city permit,
license, or authorization is required for the im-
pairment or obstruction, and insurance coverage
is also required as a condition thereof, then the
permit holder shall not be required to duplicate
coverage and may provide one policy that meets
all applicable requirements.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-376. Emergencies.

(a) The traffic engineer shall establish a means
by which obstructions of an emergency nature
may be commenced without obtaining a street
obstruction permit unless work continues longer
than 24 hours, at which time a full application
shall be filed. Permit fees are waived for the
duration of the emergency obstruction. The appli-
cation shall include an explanation of the nature
of the emergency, a description of the proposed
impairment or obstruction, the duration, dates,
and times of day of the proposed impairment or
obstruction, and the name and emergency contact
telephone number for the requestor.

(b) In addition to the defenses provided in
section 40-362(b) of this Code, it is an affirmative
defense to prosecution under section 40-362(a)
that the impairment or obstruction was reason-
ably required to address an emergency. This af-
firmative defense shall only apply pending the
timely submission of a permit application and
shall not be valid if the application is denied.
(Ord. No. 04-498, § 2, 5-26-04)
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Sec. 40-377. Posting at impairment or ob-
struction site.

(a) The permit holder shall post a copy of the
permit at each impairment or obstruction site in
accordance with the regulations issued under
section 40-365 of this Code.

(b) In any prosecution under section 40-362 of
this Code, it shall be presumed that no permit
existed unless the permit is posted as required
under subsection (a) of this section.

(Ord. No. 04-498, § 2, 5-26-04)

Sec. 40-378. Abatement.

Impairments or obstructions that are created
without a permit or that are created in a time,
place, or means that is inconsistent with a permit
shall be subject to summary abatement upon
order of or by the traffic engineer or any peace
officer of the city. If the person causing the im-
pairment or obstruction is present at the site, the
traffic engineer or peace officer may, consistent
with the nature of the impairment or obstruction
and ambient traffic conditions, afford an opportu-
nity to remove the impairment or obstruction.
Otherwise, the impairment or obstruction shall
be removed by city forces or contractors. Any costs
of removing the impairment or obstruction shall
be assessed to the person who caused it, if known,
and, no additional permits shall be issued to that
person. until the city has been reimbursed for the
costs. To the extent that an impairment or ob-
struction has an identifiable owner and an appar-
ent value of $100.00 or more, the obstruction,
unless of a perishable nature, shall be placed in
storage for a period of 30 days, and the owner
shall be notified and afforded an opportunity to
have the return of the item, subject to payment of
any removal and storage costs.

(Ord. No. 04-498, § 2, 5-26-04)

Secs. 40-379—40-390. Reserved.
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ARTICLE XVIII. RELOCATION OF
PRIVATELY-OWNED FACILITIES

Sec. 40-391. Definitions.

As used in this article, the following terms
shall have the meanings ascribed in this section,
unless the context of their usage clearly indicates
another meaning:

Director means the director of the public
works and engineering department or his des-
ignee.

Facility means any structure, device or other
thing whatsoever that is installed or main-
tained in, on, within, under, over or above a
public right-of-way within the city.

Public right-of-way means any public street
right-of-way located in the city, including the
entire area between the boundary lines of ev-
ery right-of-‘way (including but not limited to
roads, streets, alleys, highways, boulevards,
bridges, tunnels, or similar thoroughfares).

Public works project means any construc-
tion, reconstruction, improvement, repair or
maintenance project undertaken by or on be-
half of the city, including but not limited to
projects included on the city's capital improve-
ment plan regardless of source of funding.

Relocate means to move, remove or replace a
facility.
(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-392. Registry of facilities and own-
ers.

(a) The owner of any facility as defined in this
article, other than a pipeline that is subject to the
provisions of article IX of this chapter, shall
provide to the director, and thereafter maintain,
current: (1) contact information indicating the
name and address of the owner of the facility and
the individual at that address designated as a
contact person for the owner; and (2) information
describing and locating any facilities of the owner
in the public right-of-way. The information shall
be in the form prescribed by the director. If an
owner does not have contact information on file,
the owner shall provide the contact information
at the time application is made for an excavation
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permit pursuant to article V of this chapter. It
shall be unlawful for any owner to fail to provide
or maintain current information as required by
this section.

(b) Any location information submitted under
this section that is designated by the owner as
"confidential," "trade secret," or "proprietary" will
not be disclosed to the public by the city without
the consent of the owner, unless otherwise com-
pelled by an opinion of the attorney general
pursuant to the Texas Public Information Act
("TPIA") or by order a court having jurisdiction of
the matter pursuant to applicable law. Upon
receipt of a request for such location information,
the city will notify the contact person of the
request in writing. If the owner elects to protect
the location information from disclosure, the owner
shall immediately notify the city and submit to
the Texas Attorney General a brief that: (1) iden-
tifies the legal exceptions that apply; (2) identifies
the specific parts of each document that are
covered by each exception; and (3) explains why
each exception applies. The city shall have no
obligation or duty to submit any argument or
brief to the Texas Attorney General on behalf of
the owner.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-393. Relocation required.

(a) Whenever the city engineer determines, in
the exercise of sound engineering judgment, that
a facility should be relocated for the accomplish-
ment of a public works project, the owner of the
facility shall relocate the facility at the owner's
sole expense in accordance with this article. In
the event that an owner's failure to timely relo-
cate a facility in accordance with this article
causes the city to incur expenses, damages or
losses, including loss of grant funds, for any
resulting delay, the owner of the facility shall be
responsible for the city's expenses, damages or
losses.

(b) It shall be the policy of the city to design
public works projects to minimize the relocation
of facilities, but the city shall not be obligated to
design a public works project to avoid facility
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relocation and the determination of the city engi-
neer of the appropriate design of the public works
project shall be final.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-394. Notice of annual adopted capi-
tal improvement plan.

The city engineer shall provide notice of the
passage of the annual adopted capital improve-
ment plan for the city within 60 days of its
passage by the city council. Notice shall be given
by first class letter deposited into the United
States postal service to the person and at the
address on file with the city pursuant to section
40-392 of this Code and shall identify the location
on the city's website or provide notice of other
locations where the adopted capital improve-
ments plan can be reviewed.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-395. City engineer's preliminary no-
tice.

When during the design of a public works
project the city engineer, based on information
then available to him, determines that the pres-
ence of a facility in a public right-of-way may
interfere with a public works project so that the
relocation of the facility may be necessary, the city
engineer shall provide the owner of the facility
written notice of the planned public works project
and the potential for relocation. The city engineer
shall make this determination as soon as practi-
cable, but no later than a reasonable period
following receipt of a preliminary engineering
report for the public works project, and shall give
the notice to the owner as soon as practicable
thereafter. The notice shall be given to the contact
person identified pursuant to section 40-392 or
section 40-232 of this Code, as applicable, by any
means that requires proof of delivery. The notice
shall identify the public works project and provide
the owner with an opportunity to discuss with the
city engineer the public works project and poten-
tial design alternatives that could avoid facility
relocation. Notice pursuant to this and the pre-
ceding section of this Code is for the purpose of
coordination only and is not a condition precedent
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to the city's exercise of its rights and remedies
under this article nor to the facility owner's obli-
gations hereunder.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-396. City engineer's final determina-
tion and notice.

(a) The city engineer shall determine before
completion of final design of a public works project
whether the design of the public works project
requires relocation of a facility and shall provide
notice thereof to the owner of any facility required
to be relocated. The notice shall be given in the
manner provided in section 40-395 of this Code.
In making a determination pursuant to this sec-
tion, the city engineer or the director, as applica-
ble, shall consider the purpose and complexity of
the public works project and timetable for its
construction, the number of facilities potentially
affected by the project, the number of facility
relocations required for the project, the cost and
complexity of relocating each facility and any
other factors he determines in the exercise of
sound engineering judgement are relevant to the
public works project.

(b) Notwithstanding the notice provisions of
this Code that are otherwise applicable, if the city
engineer discovers during the construction of a
public works project:

(1) That a facility located in the public right-
of-way not previously known to the city
engineer requires relocation; or

(2) That inaccurate information about the
location of the facility was provided by or
on behalf of the facility owner and reloca-
tion is required which was not previously
anticipated;

the city engineer shall give notice of the neces-
sity for relocation in the manner provided in
section 40-395 of this Code.

(c) Except for facilities discovered under sec-
tion 40-396 (b)(1) or (2), the owner of the facility
shall have a period of 60 days following the date of
the notice sent pursuant to subsection (a) of this
section to submit a proposed schedule for reloca-
tion of the facility for approval by the city engi-
neer. The city, through the city engineer, and the
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owner may enter into a memorandum of agree-
ment, in a form approved by the city attorney,
evidencing agreement on the relocation schedule.
The city engineer for good cause may extend, for a
period not to exceed an additional 60 days, the
time for submission or re-submission of a reloca-
tion schedule. The owner of facilities discovered
under section 40-396(b)(1) or (2) shall provide to
the city engineer at the earliest possible date, but
not later than five business days following the
owner's receipt of notice under that section , a
proposed schedule for relocation of the facility
and shall diligently prosecute the relocation of
such facility until completed.

(d) No schedule for the relocation of a facility
shall provide a period for relocation of longer than
180 days without written approval of the director,
who for good cause shown by the facility owner,
may extend the period of time for relocation. The
time allowed for relocation shall commence on the
date agreed to by the city engineer and the facility
owner, but no later than the date of the notice to
proceed for the public works project, unless ex-
tended by the city engineer for good cause shown
by the facility owner, and shall be suspended
upon the occurrence, and extended for the dura-
tion of, an event of force majeure, which shall
include a strike, war or act of war (whether an
actual declaration of war is made or not), insur-
rection, riot, act of public enemy, accident, fire,
flood or other act of God, sabotage or other events,
where the facility owner has exercised all due
care in the prevention thereof so that the causes
or other events are beyond the control and with-
out the fault or negligence of the facility owner.
For good cause shown by the facility owner, the
city engineer may determine that the failure of
the city to timely process a properly filed, com-
plete application for a city permit or approval
required for the facility relocation constitutes an
event of force majeure.

In determining "good cause" as used in this
section (excluding the failure of the city to act
timely as set forth in the preceding paragraph)
the director shall be entitled to consider such
factors, not attributable to any fault or negli-
gence of the facility owner, including, but not
limited to the following:

1.  Availability of materials or supplies re-

quired for a relocation.
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2.  Availability of sufficient labor or technical
personnel to timely effect a relocation.

3. Any loss or damage to the public or users
of the facility to be relocated.

4. The availability of any alternative means
of providing to the public or other users
the services of the facility to be relocated.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-397. Relocation authorized; other le-
gal action.

(a) If upon the expiration of 60 days from the
date of the city engineer's notice to the owner
pursuant to subsection 40-396(a) of this Code, or
five business days from the date of the city
engineer's notice to owner pursuant to subsection
40-396(b) of this Code, or any extension of time
approved by the city engineer, the city and the
owner have not agreed upon a schedule for the
relocation of the facility at the owner's expense,
the city engineer is authorized to:

(1) Refer the matter to the city attorney for
appropriate legal action; or

(2) Relocate the facility, or cause the facility
to be relocated, on behalf of the owner
and, subject to subsection (d) of this sec-
tion, recover the cost of the relocation
from the owner.

(b) If the city engineer determines that the
owner has not timely complied with the terms of
an agreed relocation schedule and that the unfin-
ished relocation of the facility will delay comple-

“tion of the affected city project, the city engineer

is authorized to:

(1) Refer the matter to the city attorney for
appropriate legal action; or

(2) Relocate the facility, or cause the facility
to be relocated, on behalf of the owner
and, subject to subsection (e) of this sec-
tion, recover the cost of the relocation
from the owner.

(c) No later than the date of the commence-
ment of any construction activity for the reloca-
tion of any facility by the city pursuant to this
section, the city engineer shall give notice of the
date on which the relocation shall begin by first
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class letter deposited into the United States postal
service to the person and at the address on file
with the city pursuant to section 40-392 of this
Code. Not less than three days before the transfer

_of service to a facility relocated pursuant to this

section is feasible, the city engineer shall give
notice of such fact by first class letter deposited
into the United States postal service to the af-
fected person and at the address on file with the
city pursuant to section 40-392 of this Code. If the
facility owner fails to commence the transfer of
service within 24 hours after the expiration of the
third calendar day following the giving of notice to
the facility owner, the city may deem the original
facility abandoned and cause it to be removed
without further liability and, at the city's election,
transfer such service to the relocated facility.

(d) Failure of a facility owner to provide a
relocation schedule satisfactory to the city engi-
neer, applying reasonable engineering judgment,
within the initial 60 or 5 day period, whichever is
applicable, or any extension thereof, shall consti-
tute authorization for the city to assess damages,
including expenses, damages or losses for project
delay, and, subject to subsection (e) of this section,
recover costs of relocating the facility from the
owner and shall also constitute a waiver by the
owner of any claim for damages against the city.

(e) Failure of a facility owner to comply with
an agreed relocation schedule shall constitute
authorization for the city to recover damages,
including expenses, damages or losses for project
delay, and recover costs of relocating the facility
from the owner and shall also constitute a waiver
by the owner of any claim for damages against the
city.

() All relocations required under this article
shall be at the sole expense of the owner of the
facility, except to the extent provided otherwise in
a current, valid city franchise held by the owner of
the facility or by section 40-234(k) of this Code. In
addition, if the city requires the relocation of a
facility from a location approved by the city as
part of a public works project pursuant to this
article within five years following the date of a
relocation of the facility pursuant to this article,
the city shall bear the cost of the subsequent
relocation of the facility. Nothing in this subsec-
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tion shall preclude the application of funds from
sources other than the city to the payment of
relocation expenses on behalf of the owner of a
facility.

(g) The city engineer's certification of the costs
of relocation of any facility undertaken on behalf
of an owner shall constitute prima facie evidence
of the reasonableness of the costs chargeable to
the owner.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-398. Notice after relocation.

If a facility is relocated under section 40-397 of
this Code, the city engineer shall, within 30 days
of the completion of the relocation, notify the
owner of the facility that is relocated of the
owner's right to a hearing under section 40-399 of
this Code.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-399. Hearing upon written request.

The owner of a facility that is relocated under
section 40-397 of this Code shall, upon written
request within 10 days from the mailing of the
city engineer's notice under section 40-398 of this
Code, be entitled to a hearing on the issue of the
reasonableness of the city's costs of relocation.
The hearing shall be conducted by a hearing
officer designated by the director, and the director
shall promulgate rules for hearings. The hearing
officer's decision on the issue of the reasonable-
ness of the city's costs of relocation is final.
(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-400. Conflicts.

The provisions of article IX of this chapter shall
control for those facilities governed thereby to the
extent inconsistent with this article.

(Ord. No. 05-371, § 2, 4-13-05)

Sec. 40-401. Actions authorized to enforce
article.

The city attorney is authorized to institute
appropriate civil proceedings to compel the relo-
cation of any facility whose relocation the city
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engineer determines to be necessary for a public
works project and seek other relief consistent .
with this article.

(Ord. No. 05-371, § 2, 4-13-05)

Sees. 40-402——40-430. Reserved.

ARTICLE XIX. THE SALE OF USED
MOTOR VEHICLES AT CERTAIN
LOCATIONS*

Sec. 40-431. Definitions.

As used in this article, the following words and
terms shall have the meanings ascribed to them
in this section, unless the context of their usage
clearly indicates another meaning:

Motor vehicle has the_k meaning ascribed in
Section 502.001 of the Texas Transportation
Code, as amended from time to time.

Police chief means the chief of the police
department and any employees of the police
department assigned by the chief to perform
the duties prescribed in this article.

Residence has the meaning ascribed in sec-
tion 28-201 of this Code, as amended from time
to time.

(Ord. No. 06-29, § 2, 1-11-06)

Sec. 40-432. Motor vehicles for sale; penal-
ties; towing

(a) Except as provided in subsection (b) of this

_section, it shall be unlawful for any person to park

a motor vehicle on public or private property
having displayed thereon any writing indicating
that such vehicle is for sale.

(b) The provisions of this section shall not
apply to:

(1) Avehicle parked on private property hav-
ing both a certificate of occupancy issued
by the city and a license from the Texas
Department of Transportation authoriz-
ing the sale of vehicles at that location;

*Editor’s note—Ord. No. 06-29, § 2, adopted January 11,
2006, provided for a new Art. XIV. Inasmuch as there is
already an existing Art. XIV, at the request of the city, said
article was redesignated as Art. XIX.
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(2) A single vehicle legally parked on the
premises of, or in the right-of-way imme-
diately adjacent to a residence provided
the vehicle is owned by or registered to
the occupant of the residence; or

(8) A vehicle that is parked on either public
or private property adjacent to a building
or location to which the vehicle owner has
traveled to perform his normal course of
business or employment or on a personal
errand.

(4) Avehicle located on private property that
has affixed on the windshield a notarized
statement from the property owner or
authorized agent indicating that the vehi-
cle owner has permission to sell the vehi-
cle on the property. The notarized state-
ment shall include the name, address and
telephone number of the property owner
or authorized agent. If the property owner
is a partnership or corporation, the nota-
rized statement shall include the name,
address, and telephone number of one of
the partners or one of the principals.

(c) Aviolation of this section shall constitute a
class C misdemeanor.

(d) Subject to the provisions in subsection (e)
of this section:

(1) A vehicle parked on public property in
violation of this section shall be subject to
immediate removal; or

(2) A vehicle parked on private property in
violation of this section shall be subject to
removal not sooner than two hours after
the notice pursuant to section 40-433 of
this Code is attached to the vehicle.

(e) Prior to causing a vehicle to be removed
pursuant to subsection (d), the police chief shall
attempt to contact the individual whose phone
number appears on the "for sale" sign of the
vehicle by phone to provide an opportunity for
that individual to remove the vehicle. If contact is
made, the individual shall have one hour to
remove the vehicle from that location after the
police chief has contacted him regarding the vio-
lation.

(Ord. No. 06-29, § 2, 1-11-06)
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Sec. 40-433. Notice procedures.

The police chief may, without the consent of the
owner or operator of a vehicle parked on private
property in violation of this section, cause the
vehicle and any property on or in the vehicle to be
removed and stored at a vehicle storage facility at
the owner's or operator's expense if:

(1) The police chief has mailed to the owner
or operator of the vehicle actual notice
that the vehicle is in violation of this
section and that it will be towed and
stored at the vehicle owner's or operator's
expense if it is not removed; or

(2) The police chief has caused a conspicuous
notice to be attached to the vehicle's front
windshield or, if the vehicle has no front
windshield, to a conspicuous part of the
vehicle stating:

a. That the vehicle is parked in viola-
tion of this section;

b. That the vehicle will be towed and
stored at the expense of the owner of
the vehicle not sooner than two hours
after the notice is attached to the
vehicle; and

c. A telephone number that is an-
swered 24 hours a day to enable the
owner of the vehicle to locate the
vehicle.

(Ord. No. 06-29, § 2, 1-11-06)

Sec. 40-434. Procedures for towing; contest-
ing a tow.

(a) All tows conducted pursuant to this article
shall be performed in accordance with chapter 8
of this Code.

(b) The owner or operator of a vehicle has the
right to contest the towing of the vehicle under
chapter 685 of the Texas Transportation Code. A
hearing under chapter 685 shall be in the justice
court having jurisdiction in the precinct in which
the vehicle storage facility is located.

(Ord. No. 06-29, § 2, 1-11-06)

Secs. 40-435—40-450. Reserved.
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ARTICLE XX. NEWSRACKS

Sec. 40-451. Definitions.

The following words, terms and phrases, when
used in this article, shall have the meanings
ascribed to them in this section, unless the con-
text of their usage clearly indicates a different
meaning:

Central business district means the area
beginning at the intersection of the centerline
of U.S. 59 and the centerline of I.H. 45; thence
in a northwesterly and northerly direction along
the centerline of I.H. 45 to its intersection with
the centerline of I.H. 10; thence in an easterly
direction along the centerline of I.H. 10 to its
intersection with the centerline of U.S. 59;
thence in a southwesterly direction along the
centerline of U.S. 59 to its intersection with
LH. 45, the point of beginning.

Department means the convention and en-
tertainment facilities department.

Director means director of the department or
his designee.

Newsrack means any self-service or coin-
operated box, container, storage unit, or other
dispenser installed, used, or maintained for the
display and sale or distribution without charge
of newspapers, periodicals, magazines or other
publications.

Parking management division means the
parking management division of the depart-
ment,

Vending screen means any device constructed
of metal or other similar permanent material
installed by or with the approval of the city
designed and used to obscure from view on an
adjacent roadway the existence of newsracks.

(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-452. Permit and decal required.
It shall be unlawful for any person to place,

maintain, or cause to be placed, or maintained a
newsrack on, or projecting on, any public right-of-
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way without first receiving a permit from the city
for the newsrack and affixing a decal evidencing
such permit on the newsrack.
(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-453. Permit.

(a) Application. An application for a newsrack
permit for one or more newsracks shall be made
to the director on a form prescribed by the direc-
tor, which shall include, without limitation:

(1) The name, street and mailing address,
email address, and telephone number of
the applicant, which shall be the duly
authorized representative of both the pub-
lisher and, if applicable, any independent
distributor authorized to service the pub-
lisher(s) newsrack for which the permit is
sought.

(2) The name, street and mailing address,
email address, and telephone number of
the distributor or other responsible per-
son whom the city may notify or contact at
any time concerning the applicant(s)
newsrack(s).

(3) The number of proposed newsracks and a
description of the exact proposed loca-
tions.

(4) A description of each proposed newsrack,
including its dimensions and signage, and
whether it contains a coin-operated mech-
anism.

(6) The name and frequency of the publica-
tion proposed to be contained in each
newsrack.

(b) Separate application. A separate applica-
tion shall be required for each publication.

(c) Issuance of permit. If the application is
properly completed and the type of newsrack and
location proposed for each newsrack meets the
standards set forth in this article, the parking
management division shall issue a permit within
ten business days from the date the applicant
files the application with the director. A single
permit shall be issued for all newsracks, applied
for by an applicant, that meet the standards of
this article. A permit shall not be transferable.




STREETS AND SIDEWALKS

(d) Period of permit validity. A permit shall be
valid for three years.

(e) Permit application fee; decal fee. The per-
mit application fee shall be $300.00, and the decal
fee shall be $5.00 per newsrack. All fees imposed
under this article shall be paid to the director at
the time the application is filed and retained in a
fund administered by the department for its park-
ing management division.

() Decal replacement. The parking manage-
ment division may require a permittee to replace
a decal that has become worn, faded, defaced, or
missing. The decal replacement fee shall be $1.00
per decal.

(g) Renewal. A permit may be renewed if, prior
to its expiration, the permittee pays a renewal fee
of $5.00 per newsrack.

(h) Issuance of decal. Each permittee shall be
issued a pre-printed decal for each permitted
newsrack, which shall be affixed to the lower
right or left corner inside the window opening on
the front of each newsrack.

(i) Denial of permit. If the application is incom-
plete or the type of newsrack and location pro-
posed for a newsrack does not meet the standards
set forth in this article, then the director shall
deny the permit application. If the newsrack
permit is denied, in whole or in part, the director
shall, by certified mail or by email to the ad-
dress(es) provided by the applicant, notify the
applicant within ten business days from the date
of filing a completed application with the city,
explaining the reasons for the denial of the per-
mit. The applicant shall have ten business days
from the receipt of notice of a denial to correct and
resubmit the application or appeal the decision, in
writing, to the hearing examiner designated by
the director.

() Suspension or termination of permit. The
director may, following ten business days written
notice to the permittee and an opportunity to be
heard, suspend or terminate a permit. Grounds
for suspension or termination require a proven
history of continual noncompliance with the re-
quirements of this Code, consisting of a minimum
of four violations in a 12-month period for which
citations have been issued under section 40-459 of
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this article and a final judgment of guilt or a plea
of nolo contendere has been entered. The period of
suspension shall be at the discretion of the direc-
tor, depending on the severity of the violations,
not to exceed six months. Where the director finds
that termination is appropriate, the permittee
may not apply for a new permit for a period of 12
months. The decision of the director may be
appealed as provided in subsection (k) of this
section.

(k) Appeal of denial, suspension, or termina-
tion. The hearing examiner shall conduct a hear-
ing within 30 days of receipt of the applicant(s
written appeal request. Written notice of the time
and place of the hearing shall be provided to the
applicant at least ten business days prior to the
date of the hearing. The hearing shall be con-
ducted according to procedures promulgated by
the director. The hearing examiner shall render a
written decision within 15 business days after the
date of the hearing. The decision of the hearing
examiner shall be final. -

(1) Amendment to permit. In the event of a
change in any of the information contained in the
application, the permittee shall submit the change
in writing to the director. A permittee may install
and maintain additional newsracks by amend-
ment to the permit. This section shall govern the
review and approval of any amendment.

(m) Processing. The director shall have author-
ity to promulgate forms, rules, and procedures
relating to the permitting process.

(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-454. Maintenance and display.

(a) Any newsrack requiring a permit under
this article shall:

(1) Be in a neat and clean condition and in
good repair at all times, i.e., reasonably
free of dirt and grease; no chipped, faded,
peeling, or cracked paint; no rust and
corrosion; no broken or cracked plastic or
glass parts; and no broken structural parts.

(2) Be constructed, installed, and maintained
in a safe and secure condition.
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(3) Be made of solid material on all sides; no
wire or other open form of newsrack will
be permitted.

(4) Be kept free of graffiti.

(5) Be painted or covered with a protective
coating, so as to keep it free from rust and
graffiti, and shall be cleaned and repaired
on a regular basis.

(6) Other than the display of the publication
contained therein, not display or be af-
fixed with any words or pictures, except
for identifying information and coin re-
turn information as required herein; how-
ever, the front and back of each newsrack
may be affixed with a single sign or decal,
no larger than 15 inches by 17 inches,
containing only the information relating
to the display, sale or distribution of the
publication contained in the newsrack.

(7) Be affixed with identifying information,
which shall contain the name, address
and telephone number of the newsrack
owner and of the distributor of the publi-
cation contained therein. Such informa-
tion shall be placed in a visible location on
the front of the newsrack, and shall be
legible. The size of the identifying infor-
mation shall be no larger than three inches
by five inches.

(8) Be affixed with one face plate, no larger
that four inches by seven inches, on the
front or top of the newsrack near the
coin-operated mechanism, if applicable,
containing only the information indicat-
ing the publication(s price(s) and the ac-
ceptable coin combinations or indicating
that the publication is free of charge.

(b) In addition to the requirements of subsec-
tion (a) of this section, any coin-operated newsrack
requiring a permit under this article shall:

(1) Be equipped with a coin-return device
that is maintained in good repair and
working order. ’

(2) Display information on how to secure a
refund in the event of coin return malfunc-
tion. Such information shall be placed in a
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visible location on the front or top of the
newsrack, shall be legible, and no larger
than three inches by five inches.

(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-455. Size and design standards.

(a) Size requirements. Any newsrack requiring
a permit under this article shall have a height of
not less than 36 inches and not more than 54
inches (including the base); a width of not less
than 15 inches and not more than 25 inches; and
a depth of not less than 12 inches and not more
than 21 inches.

(b) Physical requirements. Any newsrack re-
quiring a permit under this article shall meet the
following requirements:

(1) A newsrack shall be manufactured from
20-gauge or thicker zinc coated steel.

(2) All hinge rods and springs on a newsrack
shall be made of steel.

(8) Coin mechanismes, if any, shall be housed
in the body of a newsrack or in armored
heads made from 12-gauge or thicker steel
welded or bolted to the body of a newsrack.

(4) Acoin-operated newsrack shall have a net
weight of no less than 80 pounds, when
empty of publications, excluding its base.
A newsrack that provides free publica-
tions shall have a net weight of no less
than 50 pounds, when empty of publica-
tions, excluding its base.

(5) A newsrack shall be attached to a con-
crete base or concrete base and pedestal,
with a net weight of not less than 95
pounds, and the concrete base shall be 23
inches measured from front to back and
no more than 1%z inches beyond each side
of the bottom of the newsrack, with a
height of three inches, and shall not be
decorated or colored.

(6) The door of a newsrack shall be con-
structed with a window opening to dis-
play clearly the front page of the current
edition, and the window opening shall be
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covered by plastic manufactured from no
less than .060” polycarbonated clear plas-
tic material.

(7) Newsrack door handles shall be a loop-
style handle with a minimum one-inch
clearance, designed to allow a person to
slip his hands easily in and out of the

handle.
(8)

Newsrack door springs shall meet the
tension requirements of the Americans

with Disabilities Act.
9)

The color of the entire newsrack including
the coin box shall be forest green (RAL #

6009).

(10) The design of a newsrack shall not create

a danger to the persons using the newsrack.

(c) Any newsrack requiring a permit under
this article shall comply with federal, state and
local laws and regulations including, without lim-
itation, the Americans with Disabilities Act, Texas
Accessibility Standards, and other laws and reg-
ulations relating to barrier-free design.

(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-456. Placement and location.

(a) A person may not install, use or maintain a
newsrack on any pubhc right-of-way if the
newsrack:

(1)

(2) Interferes with public utility, public trans-
portation, or other governmental use; or

Endangers public safety;

(3) Interferes with or impedes:

a. Pedestrian or vehicular traffic;

b. Entry or exit from a residence or
business;

¢.  Access to a legally parked or stopped
vehicle;

d. Use of a traffic sign or signal, emer-
gency call box, transit shelter, bus
stop, elevator, mailbox, or other pub-
lic service; or

e.  Access to use of a delivery area or
loading zone.
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(b) Except as otherwise provided in subsec-
tions (c), (d), and (e) of this section, a newsrack
requiring a permit under this article shall be
placed or maintained on any public right-of-way

.in compliance with the following standards:

(1) Every newsrack shall be placed so as to
open toward the sidewalk.

(2) If multiple newsracks are permitted at
the same location, all such newsracks
must be placed together in a straight line
and abutting adjoining newsracks; how-
ever, no group of newsracks shall extend
for a distance of more than ten feet; no
group of newsracks shall be closer than
four feet to another group of newsracks;
and no group of newsracks shall contain
more than one newsrack of the same
publication.

(3) No newsrack shall be chained or other-
wise attached to another newsrack.
Newsracks shall not be chained or other-
wise attached to any parking meter, kiosk,
trash receptacle, street light, utility pole
or device, sign pole, stand pipe, transit
shelter, bus bench, bus stop, or to any
tree, shrub or other plant, or other struec-

ture other than the newsrack base.

€Y

No newsrack shall be placed, installed or
maintained:

Within three feet of any fire hydrant,
emergency call box, or other emer-
gency facility.

a.

Within three feet of any parking
meter, bench, kiosk, trash recepta-
cle, tree well, utility pole, signal pole,
sign pole, stand pipe, or control cab-
inet.

Within five feet of any transit shel-
ter, bus bench or designated bus
stop. The distance requirement shall
be measured from the roof of any
transit shelter, the edge of any bus
bench, or the pole sign for any des-
ignated bus stop.

Within five feet of any alley, loading
zone, disabled ramp or curb cut.
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e. Atany location where the clear space
for the passage of pedestrians after
placement or installation is less than
three feet, or as required by ADA
Accessibility Guidelines, whichever
is greater.

f.  Within three feet of or on any area of
flowers or shrubs or similar landscap-
ing, or in such a manner where ordi-
nary use of the newsrack will cause
damage to such landscaping.

g.  Within three feet of any commercial
window display.

h. Within three feet of or in such a
manner as to block or cover any
portion of an underground utility
vault, manhole, or other sidewalk
underground access location.

i.  In such a manner as to be perma-
nently affixed to any sidewalk, street
or other city property.

j. Within 20 feet of any crosswalk.

(¢) Within the central business district:

1)

2)

No newsrack shall be placed or main-
tained:

a. Within ten feet of any transit shel-
ter, bus bench or designated bus
stop. The distance requirement shall
be measured from the roof of any
transit shelter, the edge of any bus
bench, or the pole sign for any des-
ignated bus stop.

b. At anylocation where the clear space
for the passage of pedestrians is less
than five feet; and

Newsracks shall be placed only on a side-
walk, near a curb, in which case, the back
of the newsrack shall be placed parallel to
such curb and not less than 18 inches nor
more than 24 inches from the face of the
curb in no parking zones, otherwise, not
less than 36 inches and no more than 42
inches from the face of the curb. A newsrack
placed behind a vending screen shall be
exempt from this provision; however, in
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such instance, a newsrack may not be

placed between a vending screen and the -

curb.

(d) Along a major thoroughfare, no newsrack
shall be placed or maintained within ten feet of
any transit shelter, bus bench or designated bus
stop. The distance requirement shall be measured
from the roof of any transit shelter, the edge of
any bus bench, or the pole sign for any designated
bus stop.

(e) A newsrack requiring a permit under this
article may be placed on the grassed area in the
public right-of-way adjacent to a sidewalk when
placement of the newsrack on the sidewalk would
reduce clear passage for pedestrians in violation
of subsections (b)(4)e or (c)(2) of this section.

(f) In the event the city must expand or other-
wise reconfigure public right-of-way or make im-
provements thereto to improve the adjacent street,
sidewalk, or for other public purpose, any and all
newsracks displaced by such improvements shall
be removed by the permittee at the permittee(s
sole cost and expense and in accordance with the
instructions of the city. Wherever possible, and
only in accordance with the requirements of this
ordinance, the city shall attempt to allow the
relocation of any newsracks displaced as provided
herein to the newly reconfigured right-of-way
without additional permit fee; provided, however,
where such right-of-way will no longer accommo-

" date newsracks in accordance with the require-

ments of this ordinance, the city shall not be
obligated to provide alternative or other sites for
such displaced newsracks.

(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-457. Abandoned newsracks.

In the event any newsrack (a) is severely
damaged, or (b) remains empty for more than 31
days, the newsrack shall be deemed abandoned,
and may be seized and removed in the manner as
provided in section 40-458 of this Code.

(Ord. No. 07-225, § 7, 2-14-07)




STREETS AND SIDEWALKS

Sec. 40-458. Seizure and
newsracks.

removal of

(a) The city may seize and remove a newsrack
if the person responsible for the newsrack has
failed:

(1) To obtain a permit as required by this
article;

(2) To remedy a violation within ten business
days following the date of notice or a
written decision by the hearing examiner
that the newsrack was installed or main-
tained in violation of this article; or

(3) To request a hearing within ten business
days following the date of notice of a
violation.

(b) Other than in the instance of failing to
obtain a permit as provided in (a)(1) above, before
any newsrack is seized, the person responsible for
its installation and maintenance shall be notified
and provided ten business days in which to rem-
edy the violation or to request a hearing to contest
the seizure.

(c) A person notified under this section may
request, in writing, a hearing before a hearing
examiner designated by the director.

(d) The hearing examiner shall conduct a hear-
ing within 30 days of receipt of the applicant's
written request. Written notice of the time and
place of the hearing shall be provided to the
applicant.

(e) The hearing shall be conducted according
to procedures promulgated by the director.

(f) The hearing examiner shall render a writ-
ten decision within 15 days after the date of the
hearing. The decision of the hearing examiner
shall be final.

(Ord. No. 07-225, § 7, 2-14-07)

Sec. 40-459. Issuance of citations.

Upon completion of appropriate training, em-
ployees designated by the police department and
the parking management division are authorized
to issue citations charging the violation of any
provision of this article.

(Ord. No. 07-225, § 7, 2-14-07)

Supp. No. 56

§ 40-460

Sec. 40-460. Violations.

(a) Any failure to comply with any applicable
provision of this article shall be an offense pun-
ishable as provided in section 1-6 of this Code.

(b) It shall be unlawful for a person, other than
the permittee, to remove a decal from a newsrack.

(c) It shall be unlawful for any person to re-
move, take, or appropriate more than one copy of
a publication from any newsrack for the purpose
of (i) selling such publication to any recycler; (ii)
selling, trading or bartering such publication to
anyone for payment of any kind; or (iii) depriving
others of the opportunity to read or enjoy such
publication. This prohibition shall not apply to an
authorized representative of the owner or opera-
tor of any newsrack, or any publisher or autho-
rized distributor of a publication.

(Ord. No. 07-225, § 7, 2-14-07)
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